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IN THE 


United States Court of Appeals 

fob the District of Columbia 


October Term, 1941 


No. 7988. 


EZEKIEL E. BELL, Appellant 
vs. 

BRYANT C. BROWN, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

This is an appeal by Ezekiel E. Bell, plaintiff below, 
from a decree entered by the District Court of the United 
States for the District of Columbia, by direction of the 
Court, in favor of the defendant. 

The District Court had jurisdiction under Sec. 44, Tit. 
18, D. C. Code (Act of March 3,1901, 31 Stat. 1200, c. 854, 
Par. 64). 
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i This Court has jurisdiction to review the judgment under 
Sec. 26, Tit. IS, D. C. Code (Act of March 3, 1901, 31 Stat. 
1225, c. 854, Par. 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The Complaint (Appellants’ App. 1). 

Statement of the Case. 

On February 3, 1939, the appellant, Ezekiel E. Bell was 
injured at the intersection of Pennsylvania Avenue and 
Third Street, N. W., in the City of Washington, as a result 
of a collision with the automobile of the appellee. At the 
time of the accident Bell, who was 69 years of age, was 
employed as an engineer for the Pennsylvania Railroad, 
in whose employ he had been for forty-seven years. For 
several years prior to the accident he had been operating 
a switch engine in the railroad vards in southeast Wash- 
ihgton. Mr. Bell lived at Bowie, Maryland, and it was 
his custom to commute to work every day. On the day in 
question, he boarded the train at Bowie at 6:13 A. M. 
and arrived at the Union Station at 6:38 A. M. There he 
took a street car to Third and Pennsylvania Avenue where 
he customarily transferred to a ‘bus that took him from 
that corner to his work. When he arrived at Third Street 
he got off of the street car and started to go across the 
street to the southwest corner of the intersection for the 
purpose of getting on the ’bus. At the time it was cloudy 
and raining. According to his testimony he observed the 
traffic lights before starting across the street, and seeing 
that the light was green he proceeded across the street. 
After he had passed the east bound car track he (i. e. the 
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track on the south side of Pennsylvania Ave.) saw an auto¬ 
mobile approaching and stopped to let it pass. He then 
proceeded on and was struck by the appellee’s car. His 
testimony was direct and positive that he was struck by 
the front part of the appellee’s car and that he was about 
six feet from the south curb of Pennsylvania Avenue at the 
time. As a result of the accident he suffered serious and 
permanent injury, to such an extent he was never able to 
return to work, except for two days, when he attempted 
to do so. However, the extent of his injuries are not in¬ 
volved in this appeal. 

The appellee testified that he was driving his automobile 
to work that morning; had come from his home in Virginia, 
and was operating his car in the direction of the Capitol 
building. He stated that when he arrived at Third and Penn¬ 
sylvania Avenue N. W. the traffic light was red against him; 
that he stopped and waited for the light to change. When 
the light changed to green he proceeded east across Third 
Street. He furthed testified that it was raining and that 
he saw the appellant approaching him some distance away. 
At the time, he stated the appellant was “trotting” and had 
his hat pulled down over his eyes. He further testified that 
when he saw that Mr. Bell was not going to stop, he stopped 
his car and then Mr. Bell ran into the side of it. He also 
stated that he gave no signal, either by horn, voice, or 
otherwise. The only other witness to the accident was the 
driver of a truck who was proceeding in the same direction 
as the appellee. His testimony corroborated the appellee, 
except that he would not say that Mr. Bell was trotting, 
but was “going a little fasture than a walk.” (R. 151.) 

There was therefore a direct conflict in the evidence as 
to whether Mr. Brown struck Mr. Bell, or whether Bell ran 
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into the side of Brown’s car. The court directed a verdict 
in favor of the appellee, and it is from this ruling this 
appeal is taken. 

Point Relied on on Appeal. 

(Appellant’s App. 67-68.) 

The court below erred in directing a verdict in favor of 
the appellee. 


Argument. 

i In determining the correctness of the ruling by the 
court on defendant’s motion for a directed verdict at the 
conclusion of the evidence, all inferences fairly deducible 
from the evidence must be drawn in favor of the plaintiff 
and that evidence must be construed liberally and favorable 
for the plaintiff to determine whether or not the plaintiff 
is entitled to have his case submitted to the jury. 

Gunning v. Cooley, 281 U. S. 90, 74 L. ed. 720. 

i The record in this case is clear and brief. The question 
involved has been before this court before, and there are 
numerous decisions to guide the lower courts in determin¬ 
ing whether or not a case should be submitted to the jury. 
It is universally held that where the evidence is conflicting, 
and reasonable men might fairly disagree it is for the jury 
to decide the case. In this case, Mr. Bell testified definitely 
and distinctly that he was struck by Brown’s car. On the 
other hand, Brown testified that Bell ran into the side of 
his car. Some one was wrong. The court took it upon 
himself to go to the scene of the accident with the jury, 
and made a finding that the green light could not be seen 
from the point Mr. Bell said he saw a green light. His 
observations were made in the middle of the afternoon. 
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whereas the accident occurred early in the morning when 
it was still dark. Whether or not the court could see the 
light has little bearing on this case. According to Mr. 
Brown the light was red when he arrived at the inter¬ 
section, and it must have been green for Mr. Bell. At that 
place Pennsylvania Avenue is approximately 120 feet wide. 
Assuming that Mr. Bell ran into the car of the defendant, 
he must have gone at least sixty feet to do so. Brown 
testified that he saw Bell coming, trotting, and pulling 
his hat down over his eyes. Nevertheless he gave no signal 
of any kind. He knew, or should have known, that unless 
something was done to warn Mr. Bell of his danger, there 
would be an accident. He says he stopped and did nothing 
more. Who was negligent ? Could the court determine as a 
matter of law that Brown was guiltless? Possibly a jury 
might have found against the plaintiff, but it was not for 
the court to refuse to submit the case to the jury for their 
determination. 

The case decided by this Honorable Court on November 
3, 1941, No. 7662, Gutshall v. Wood would seem to govern 
the question involved here. Counsel for appellant respect¬ 
fully submits that it is not necessary to call the attention of 
the court to the long list of cases covering the point involved 
for the reason that counsel feels that the court is thoroughly 
familiar with all the law necessary to decide the question 
involved. 


Respectfully submitted, 

WILLIAM B. O’CONNELL, 
WILLIAM A. GALLAGHER, 
DENNIS L. COLLINS, 
JOSEPH C. KHUEN, 
Attorneys for Appellant. 
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1 DISTRICT COURT OF THE UNITED STATES 

FOE THE DlSTBICT OF COLUMBIA 


Ezekiel E. Bell, Bowie, Maryland, 

Plaintiff , 

vs: ' \ . '• v 

Bryant C. Brown, Room 336, House Office 
Building, Washington, D. C., 

Defendant. 


Civil Action, 
File No. 3800. 


\ 


Complaint for Damages (Personal Injuries). 

(Pedestrian struck by auto.) 

1. The plaintiff and the defendant are citizens of the 
United States; the complaint is founded upon the Code of 
Laws for the District of Columbia. 

2. On February 3rd, 1939, on a public highway in the 
City of Washington, District of Columbia, at the intersec¬ 
tion of Pennsylvania Avenue wdth Third Street, North¬ 
west, the defendant negligently drove a motor car against 
the plaintiff who was then crossing the said highway at the 
said intersection in a southerly direction. 

3. As a result plaintiff was thrown to the pavement; his 
left leg, right arm and shoulder were severely bruised and 
contused; and he suffered other great bodily injury, and 
was prevented from transacting his business, and suffered 
great pain of body and mind, and incurred expenses for 
medical attention, and has suffered permanent and irre¬ 
parable injuries, all in the sum of Five Thousand ($5,000) 
Dollars. 
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4. Plaintiff demands.a jury trial of all the issues in the 
above entitled cause. 

WHEREFORE, plaintiff demands judgment against the 
defendant in the sum of Five Thousand ($5,000) Dollars, 
and costs. 


W. B. O’CONNELL, 
Wm. B. O’Connell, 
Attorney for the Plaintiff, 
416 Fifth St., N. W., 
Washington, D. C. 


Answer. 

2 DISTRICT COURT OF THE UNITED STATES 
i for the District of Columbia 


Ezekiel E. Bell, 


Plaintiff, 


vs. 


Bryant C. Brown, Rm. 336, House Office 
Building, W’ashington, D. C., 
i Defendant. 


Civil Action, 
f* File No. 3800. 


! FIRST DEFENSE. 

1. The defendant admits that on February 3, 1939, at 
or near the intersection of Pennsylvania Avenue with 
Third Street, Northwest, in the District of Columbia, a 
collision occurred between the plaintiff and a motor vehicle 
operated by the defendant. 
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2. Defendant has no knowledge or information sufficient 
to form a belief concerning the injuries alleged to have 
been sustained by the plaintiff. 

3. The defendant denies each and every allegation con¬ 
tained in the complaint herein not expressly admitted in 
this answer. 


SECOND DEFENSE. 

1. At the time and place of the accident referred to in 
the complaint herein, the defendant was operating his 
automobile in a careful and prudent manner, at a lawful 
and reasonable rate of speed, and in all respects in full 
compliance with the Traffic and Motor Vehicle Regulations 
then and there in force in the District of Columbia. 

2. Said accident and any injuries sustained by the plain¬ 
tiff were caused solely as a result of the fault, act or neg¬ 
ligence of the plaintiff, and were not caused as a result of 
any negligence on the part of the defendant. 

HOGAN & HARTSON. 
Edmund S. Jones, 

Attorneys for Defendant, 

810 Colorado Building, 

1341 G Street, N. W., 
Washington, D. C. 
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Directed Verdict and Judgment. 

IN THE 

3 DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 

Ezekiel E. Bell, 

i 

Bryant C. Bbown, 

Defendant. 

This cause having come on for hearing on the 5th day of 
March, 1941, before the Court and a jury of good and law¬ 
ful persons of this district, to wit: 

Ann D. Locke Allen L. Beavers 

John M. Castrell Walter H. Wilson 

William A. Hunt George S. Wilson 

George T. Longcope Loretta M. Robinson 

James A. McClanahan Hilda H. Sommers 

Zellah B. Adams Marie E. Chadwicl 

who, after having been duly sworn to well and truly trj 
the issues between Ezekiel E. Bell, plaintiff and Bryant C. 
Brown, defendant and after this cause is heard and given 
to the jury in charge, they upon their oath say this 7th day 
of March, 1941, that they find for the defendant against 
said plaintiff by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with- 
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out day, be for nothing held and recover of plaintiff his 
costs of defense. 

CHARLES E. STEWART, 
Clerk, 

By GEORGE T. WATTS, 
Assistant Clerk. 

By direction of 
Justice Pine 


BELL v. BROWN—Civ. Action No. 3800. 

10 By Mr. Gallagher: 

Q. Now, Mr. Bell, your full name is Ezekiel E. 
Bell? A. Yes, sir. 

Q. You live at Bowie, Md.? A. Yes, sir. 

Q. During that time what was your employment? A. 
Engineer. 

Q. On what railroad? A. The Pennsylvania Railroad. 
Q. You were continuously employed during that time? 
A. Yes, sir. 

Q. Now, in February, 1939, were you so employed? A. 
Yes, sir. 

11 Q. At that time what was your compensation; what 
were they paying you? A. Well, at that time the 

yard agent paid me $8.15 a day. 

Q. How many days a week did you work? A. Seven. 
Q. Including Sundays, of course? A. Yes, sir, in¬ 
cluding Sundays. 

Q. Did you make any overtime? A. Oh, yes. 

Q. What was your average rate of pay per week at 
that time? How did it run? A. Well, I would say about 
$60. 
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Q. Did you within the last four or five years lose any 
time from your employment on account of illness? A. No, 
sir. 

i Q. Are your eyes good?. A. Yes, sir. 

Q. How often were you examined by the railroad doc¬ 
tor in order to determine your physical condition for em¬ 
ployment? A. Every three months. 

Q. How long before February was it that you had been 
so examined? A. I was examined on January 4, I think 
it was. I know it was in January. 

12 Q. About a month before this accident? A. Yes, 
sir. 

Q. You continued your employment after that examina¬ 
tion? A. Yes, sir. 

Q. Then, what does your work consist of, Mr. Bell? A. 
Well, shifting cars. 

Q. Freight cars? A. Yes, sir. 

Q. Where? A. The Jersey Yard; and, of course, we 
have several yards. Sometimes we go over to the Wash¬ 
ington Terminal. 

1 Q. So part of vour employment was shifting cars at 
the Washington Terminal and sometimes at other yards? 
A. Yes, sir. 

Q. All for the Pennsylvania Railroad? A. Yes, sir. 

Q. You were an engineer on one of the switch engines, 
I think you call them? A. Yes, sir. 

Q. How long had you been on that job? A. I had been 
on that job five years. 

' Q. Before that job what had you done? A. Before 
that job I ran on the Pope’s Creek line. 

13 Was that from Bowie? A. Bowie to Pope’s Creek. 
Q. You were the engineer on that line? A. Yes, 

sir. 

Q. How long were you an engineer on that line? A. 
Eighteen years. 
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Q. How long altogether did you work for the Penn¬ 
sylvania Railroad Co.? A. Forty-seven years. 

Q. On the morning of February 3, 1939, do you recall 
leaving home? A. What? 

Q. Do you remember what time you left home in the 
morning of the day on which this collision occurred? A. 
I generally left home and gave myself ten minutes to get up 
there, and the train was due there at 6:13. 

Q. You ran pretty well on schedule, then, did you? A. 
Yes, sir. 

Q. W 7 hat time did the train get to Washington; do you 
remember? A. Yes; 6:38. 

Q. After you arrived here you got off at the Union 
Station? A. Yes, sir. 

14 Q. After the train arrived, what did you do? A. I 
came on across and got the streetcar, and then, of 

course, we had to wait for the streetcar to come down 
the avenue. 

Q. You got the streetcar in front of the Union Station? 
A. In front of the Union Station. 

Q. W 7 hen you got on the streetcar there, where did 
you go? A. I went to Third and the Avenue. 

Q. How long had you been taking that route ? A. Ever 
since they stopped running the cars down First Street. 
I don’t know exactly how long that was, but when the 
streetcars ran down First Street we used to ride them. 

• * • • • 

Q. Would you say that was over a period of a year or 
more? A. Oh, it was over a year. I don’t know that I 
remember— 

• • • • • 

15 Q. What was your purpose of going to Third and 
Pennsylvania Avenue? A. I couldn’t get there any 

other way. 
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Q. What did you do at Third and Pennsylvania Avenue 
to get to your employment? A. I got a transfer and 
crossed over to catch the bus.. 

• • • • • 

Q. To catch the bus on the south side of Pennsylvania 
Avenue? A. Yes, sir. 

Q. In order to get to the south side of Pennsylvania 
Avenue how did you proceed on this morning? How did 
you go across? A. Well, I looked and the light was green. 

iQ. Which light was green? A. The light giving me 
the traffic. I started across. I saw a car coming; I saw 
the lights. 

By the Court: 

Q. Was this a streetcar? A. No, sir. This was an 
automobile and I stopped and waited until it passed and 
then I started across and I was hit. I didn’t know any 
more. I was hit and knocked about six or eight feet right 
down across the street. 

16 How far were you from the sidewalk when you were 
hit? A. Well, I was not very far. I couldn’t say 
exactly how far. 

Q. You were not on the streetcar tracks? A. No, no, 
no, no. 

Q. This car that passed in front of you, which you let 
go by, where were you standing when it passed? A. I 
was standing about 6 or 8 feet beyond the streetcar toward 
the curb. 

Q. South of the streetcar tracks? A. Yes, sir. 

Q. When that car passed you were you hit? A. No, 
sir. 

Q. Do you know where that car came from? A. No, 
sir. i 

Mr. Gallagher: I think we can agree that this 
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platform indicated here (indicating) is the safety 
zone. 

Mr. Boyd: Yes; that is the safety zone platform. 

17 Q. This is the safety zone here (indicating)? A. 
Yes, sir. 

Q. You proceeded across here (indicating) ? A. Yes, 
sir. 

• • • * • 

Q. Now, tell just what happened. A. I got off in this 
safety zone and started to go across when the light was 
green. I looked and the light was green and I started 
across. 

Q. Which light was green? A. The one there on that 
corner. 

The Court: On the southwest corner, I think. 

Mr. Boyd: For the purpose of the record point 
out which light was green. 

18 Mr. Gallagher: 

Q. Was it on your right or left? A. It was on 
the left, over there where I catch the bus. 

Q. Over here? Here is the bus stop (indicating)? A. 
Yes. 

• • • • • 

Mr. Boyd: Let the record indicate that the wit¬ 
ness has referred to the traffic light on the south¬ 
west corner of Third and Pennsylvania Ave. 

Mr. O’Connell: There are two lights there; one 
on the southwest corner and one on the southeast 
corner. 

• • • • • 


By Mr. Gallagher; 

Q. This traffic light, the one nearest to the post? A. 
Yes. 
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Q. That is the southwest corner. Seeing that light 
green, what did you do? A. I started across. 

Q. How fax had you gone—indicate here approxi¬ 
mately the distance you had gone before you stopped to 
let the automobile go by. A. Well, I guess I got about 
half way across. 

19 Mr. Boyd: Would it not be well, also, to have him 
indicate by a line how he proceeded to reach that 
point? 

By the Court: 

Q. Can you indicate that? A. No. I just started 
right straight across, Judge. 

Mr. Boyd: Show where you started from. 

The Witness: Is this the safety zone (indicat¬ 
ing)? 

By Mr. Gallagher: 

i Q. No. This is the safety zone (indicating). A. Well, 
I went right across. 

Mr. Boyd: Just draw a line there. 

A. (Drawing a line on map.) And I went right straight 
across. 

Q. Where was it you stopped to let this automobile go 
by? A. Bight about there (indicating). 

The Court: Make an “X”. 

Mr. Boyd: Maybe it would be well, if the Court 
please, for the purpose of the record, if we put 
“E. E. B.” next to the long line which the witness 
has just drawn and let the record show that indi¬ 
cates the course he proceeded after leaving the 
streetcar. Then, I suggest that by the “X” he has 

20 put on here write “E. E. B.” and let the record indi- 
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cate that being the point where he stopped to permit 
the automobile to go by. 

Mr. Gallagher: That is all right 

* • • • • 

Q. And how far from there did you go before you were 
struck; as nearly as you can remember? A. Well, after 
I stopped there to let that car pass, I started on across 
and I was hit and knocked clean across the street 6 or eight 
feet toward the curb. 

* * • • • 

Q. Where were you at this time when you recovered 
yourself ? How close to the curb were you ? A. Oh, I was 
about along here (indicating) I guess. 

Mr. Boyd: May we just mark that, Mr. Gallagher. 

Mr. Gallagher: Yes. 

21 Mr. Boyd: Your initials, Mr. Ball, are E. E. B.? A. 
Yes, sir. 

(Mr. Boyd wrote the initials “E. E. B.” at the 
point designated.) 

Mr. Gallagher: 

Q. Now, go on. A. When I was hit, I was knocked 6 or 
8 feet. 

The Court: Show where you went. A. I was 
knocked down about there (indicating). 

Mr. Gallagher: Now, you see he is confused. 
That is going to— 

Mr. Boyd (Interposing): Just a minute. I think 
you had better make your objection at the bench. 

Mr. Gallagher: 

Q. When you were struck were you knocked in the 
direction the car was going? A. No, sir; cater-comered 
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toward 'the curb. 

22 Q. Toward the curb? A. YeS, sir. 

Q. You picked yourself up how far from the curb? 
A. Well, I guess about 6 feet. 

• • * • * 

Q. Will you indicate on there in reference to the line 
you took how you were walking along here and how you 
were struck along here? Were you knocked east or west; 
or were you knocked toward the Capitol or toward the bus 
stop? A. Toward the Capitol. 

* * * * • 

Q. That is when you were struck, as I understand it? 
A. Yes, I was knocked 6 or 8 feet across there (indicat¬ 
ing). 

i Q. Toward the curb? A. Yes, sir. 

Q. You picked yourself up, as nearly as you can recall, 
about 6 or 8 feet from the curb. Can you indicate with a 
cross mark with reference to the place you were struck to 
the place where you picked yourself up, approximately, 
and the direction from the place you were hit to the place 
vou landed, and sav whether it was east or west or north 
i or south? A. East, toward the Capitol. 

23 Q. East toward what else besides the Capitol? A. 
The curb (indicating on Map). 

Q. This line indicates you were knocked directly east. 
Is that what you want to indicate? A. Clean across the 
street; just shattered right across. 

• • • • * 

Q. Here is where you were struck and this is the curb 
along here (indicating). Can you indicate by putting your 
pencil there? A. I was struck there and I was hit and 
knocked right across that way (indicating). 
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Q. Were you anywhere near this street light (indicat¬ 
ing), or can you remember? A. No. 

Q. Was it near the streetcar tracks? A. No, no. 

• • • • • 

Q. Do you know, Mr. Bell, how long you had lain there 
before you picked yourself up? A. No. * * * I was not 
lying there long. I was knocked kind of dazed and I got up 
and started and things appeared before me and I gathered 
myself together. 

24 Q. After you picked yourself up, what happened? 
A. Then there was another automobile came down 
right by the side of me. 

25 Q. Stopped alongside of you? A. And he stopped 
and wanted to know whether I was hurt bad. 

Q. Do you know who that was? A. No, I don’t know. 
Q. Was Mr. Brown there when this other man got out 
of the car? Was the defendant, here, there? A. I wouldn’t 
like to say. 

Q. The first man who came to you was the driver of a 
strange car and you did not know who he was? A. No, 
sir. 

Q. After talking to him he went on, did he? A. Yes, 
sir. 

Q. Did you see Mr. Brown there? A. Yes. 

26 Q. Did you know up to the time you saw and talked 
to Mr. Brown that he was the driver of the car 

which struck you? A. Mr. Brown said he was. 

Q. Did you have any other conversation with him? A. 
Mr. Brown told me that he was certainly sorry that it 
happened, and that I was the first man he ever hit. 

Q. Were you carrying anything at that time? A. Noth¬ 
ing but my lunch in a paper bag. 

Q. What happened to your lunch? A. Oh, it went all 
over the street. 
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Q. Was there any conversation between you and Mr. 
Brown about your lunch? A. Oh, no. 

Q. Did you go with Mr. Brown after that? A. Yes, I 
wnnt to the lunchroom with Mr. Brown. 

Q. What did Mr. Brown say about that, if anything? 
A. Mr. Brown wanted to have breakfast with me. I thank¬ 
ed him very kindly, but he insisted on getting a cup of 
coffee, winch I did. 

Q. Where did you have breakfast, or the cup of coffee; 
do you remember? A. I couldn’t tell you. I think up on 
B Street. Mr. Brown can tell you, I guess. 

Q. After you had your cup of coffee, what happened? 
A. Then Mr. Brown asked me my name and he handed me 
his card, and he says, “Now, if this thing turns out to be 
serious, don’t fail”— 

27 Mr. Gallagher: Wait a minute. May we come 
to the bench, your Honor? 

(The following proceedings wnre had at the bench, 
i out of the hearing of the jury): 

Mr. Gallagher: I think he is about to come to this 
point, and I think this matter of insurance is impor¬ 
tant. Mr. Bell told us that Mr. Brown told him, 
“If you have any trouble don’t worry about it; just 
let me know. I am fully insured.” He said, “Don’t 
let anything worry you and don’t worry about it; 
you just let me know because I am heavily insured.” 

The Court: Have you instructed him not to tell 
about that? 

• • • • * 

Mr. O’Connell: Tell him not to say it. He is old 
and probably don’t understand. 

Mr. Gallagher: I w’ant to be governed by your 
Honor’s ruling in asking the question. 
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Mr. Boyd: Why don’t you do this, then; why 
don’t you ask leading questions? 

28 Mr. Gallagher: I think that will solve the matter, 
your Honor. 

Q. Mr. Bell, do you recall at the time that you were 
talking with Mr. Brown about this condition of yourself 
that Mr. Brown stated to you, substantially this: that you 
were not to worry about the collision or any injuries to 
you; that if you were hurt you should just let him know 
and you would be taken care of? A. Yes, sir. 

Q. Was that about what he stated to you? A. Yes, sir. 
Q. Where was it that that was stated to you? A. That 
was in the lunchroom. 

* # • • • 

Q. After you left the lunchroom did you go on to your 
employment, your work ? A. Yes, I went on to work. 

Q. How did you get there? A. Mr. Brown took me 
there. 

Q. In his car? A. Yes, sir. 

Q. He had already given you his name and address and 
phone number. A. Yes, sir. 

• • • • • 

33 Q. How about your eyes. Are your eyes pretty 
good? A. Yes, sir. 

Q. Do you wear glasses on the engine? A. Only when 
I read. No, sir, never on the engine. 

Q. You never had to wear them? A. No, sir. 

• * # • • 

43 Q. Now, Mr. Bell, after this Monday, immediately 
after this collision, did you ever go back to work for 
the Pennsylvania Railroad or anywhere else? A. No, sir; 
nowhere else. 
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Q. Since that time where have you been? A. I have 
been home. 

Q. During the entire period since then? A. Yes, sir. 

• • * • # 


CROSS EXAMINATION: 

45 By Mr. Boyd: 

Q. Mr. Bell, how old are you now, sir? A. 72. 

Q. On February 2, 1939, you were then 69 were you? 
A. Yes, sir. 

'■ Q. I believe your birthday is February 13th? A. That 
is correct, sir. 

Q. So that eleven days following the accident you had a 
birthday which then made you 70 years of age? A. Yes. 

Q. You had worked for the Pennsylvania Railroad 
forty-seven years? A. Yes, sir. 

Q. During most of that time you had been an engineer? 
A. Yes, sir. 

Q. By engineer you mean that you operated a locomo¬ 
tive; is that correct? A. Yes, sir, that is right. 

Q. And of course that entailed watching the streets and 
roads and that sort of things? A. Yes, sir. 

• • • * • 

46 Q. Now, Mr. Bell, are you a little hard of hearing? 

A. Well, I don’t think so. Of course, I may be a 

little. 

Q. That has developed in recent years, has it? A. Yes, 
sir. 

47 Q. Would you say that has been coming on maybe 

for the last three or four years? A. No. I can hear 

about as good now as I ever could. 

Q. You think now' that your hearing is just about as 
good as it ever was? A. I think so. 
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Q. I notice that your eyes weep a little bit; do they 
not ? A. Yes * # # well, they have been weeping for the last 
two or three years. 

Q. When did you buy glasses? A. Well, I bought 
glasses about, I guess, fifteen years ago. 

Q. About how old were you when you first bought 
glasses, Mr. Bell? * * * Would you say about 60, or 55, 
something like that? A. Yes, somewheres along there. 
When 1 couldn’t read good I went and got glasses. 

Q. When did you first notice that you could not read 
good? A. Well, that was about when I was 60. 

Q. Then you bought glasses, and did you use them only 
for reading? A. Only for reading. 

Q. Do you know what the trouble was with your eyes? 
Were you far-sighted? A. No. 

Q. But you only use glasses when you read? A. Yes. 

Q. About how old were you when you first bought 
glasses, Mr. Bell? 

Q. Would you say about 60, or 55, something like that? 
A. Yes, somewhere along there. 

* * # • • 

When I couldn’t read good I went and got glasses. 

48 Q. When did you first notice that you could not read 
good? A. Well, that was about when I was 60. 

Q. Then you bought glasses, and did you use them only 
for reading? A. Only for reading. 

Q. Do you know what the trouble was with your eyes? 
Were you far-sighted? A. No. 

Q. But you only use glasses when you read? A. Yes. 

Q. You didn’t use them when you operated the locomo¬ 
tive? A. No, sir. 

Q. Now, Mr. Bell, when would you have been eligible 
for retirement? A. Well, the Railroad Company likes 
for you to retire at 70. 

• * • • • 
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Q. At the time of this accident you were just eleven 

days short of 70 years of. age? A. Yes, sir. 

Q. Well, didn't you express, prior to the time of the 

accident, an intention to retire? A. Yes, I think I did, if 

I am not verv much mistaken. 

* 

49 Q. To wdiom did you express that intention? A. 
To my boss, Mr. Wilcox, and his clerk. 

Q. Mr. Wilcox is employed by the Pennsylvania Rail¬ 
road? A. Yes, sir. 

Q. About how long before the accident did you tell him 
that you intended to retire? A. Well, I think I told him 
when I was up to be examined in January. I told the re¬ 
lief doctor I thought I would get off when I was 70. 

50 Q. He was informed by you that you thought you 
would retire when you were 70? A. Yes. 

Q. So you made that statement not only to Mr. Wilcox 
but you also told the relief doctor? A. Yes, sir. 

* • • • • 

53 Q. Now, Mr. Bell, as I understand it, after this ac¬ 
cident occurred you were taken by Mr. Brown up to 

a lunchroom? A. Yes, sir. 

• • * • • 

54 Q. After that you went and did a day’s work, did 
you not? A. Yes. 

Q. Do you remember what day of the week that was? 
A * * * Oh, that was on Friday. 

Q. So that you worked all day Friday, did you? A. 
Yes, sir. 

Q. Would you say that you worked up until about 4 
o’clock? A. Yes, sir. 

Q. During that day you operated your locomotive? A. 
Well, my fireman done it for me. I didn’t do but very little 
work. 

• • • • • 
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55 Q. That night did you go to a doctor? A. No, not 
that night; no. 

Q. And you didn’t see the doctor until Monday night ; is 
that correct? A. That is right. 

Q. So again on Monday you went to work, did you not? 
A. Yes, sir. 

* • • • * • 

61 Q. After you pass a certain age then any future 
employment after that does not increase the amount 

of the annuity winch will be given you when you retire; is 
that right? A. No, sir. 

Q. You don’t understand the law to be that way? A. 
No, sir. We don’t get anything at all. 

Q. You mean, you do not get anything for additional 
service after the age of 65; is that correct? A. That is 
correct. 

62 Q. Isn’t it a fact, Mr. Bell, that your annuity start¬ 
ed approximately on February 7, 1939? A. Well, 

I am not sure about that, but I think it did. I am not posi¬ 
tive about that. 

Q. That is your best judgment? A. Yes, sir. 

RE-DIRECT EXAMINATION: 

By Mr. Gallagher: 

63 Q. Now, in February, when you actually did re¬ 
tire, was that as a result of your conversation with 

the doctor. A. Yes, sir. 

• # • * * 

64 Q. Can you see pretty well now? A. Yes, sir. 

Q. What is the character of your sight? Are you 
nearsighted or farsighted? A. Neither one, that I know 
of. The doctor didn’t tell me anything about it. 

Q. Do you see just about as well at all distances? A. 
Yes, sir. 
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By the Court: 

Q. Mr. Bell, this light that you saw that was green, will 
you indicate where that light was, whether it was the one 
I am pointing to marked “Street Light” or whether it is 
the one marked “Traffic Light” (indicating on map)? A. 
It was the light on the east side of the street. 

Q. On the east. Now, just take your time. A. There 
are two lights there, you understand; one light straight up 
the avenue and one on the opposite corner. 

* • • • * 

65 Q. You state which one it was and on which side 
of the street it was. A. Yes, sir. I could state it 

was on the east side of the street. 

Q. On the east side of Third Street? A. Of the avenue. 
Q. Would that be the southeast side of the avenue? A. 
I guess it would. 

66 By Mr. Gallagher: 

Q. Were you on the side of Third Street toward 
the White House or toward the Capitol. Were you nearer 
the White House or the Capitol from Third Street. A. 
Well, I was closest to the Capitol. 

Q. Was this light you were speaking of closer to the 
White House or the Capitol? A. It was closer to the 
White House—I mean the Capitol. 

Q. Which was it, now? A. Closest to the Capitol. 

Q. You were on the left of the light as you crossed the 
street? A. It was on my right. 

Q. On that side (indicating) of Third Street or the op¬ 
posite side of Third Street. A. The opposite side of Third 
Street. 

Q. Here is the place you marked yesterday; here is 
where you walked across the street. This is the north side 
of Pennsylvania Avenue, and this is the curb here; this is 


21 


the surface of the whole street going toward the White 
House; and here is where you were crossing (indicating on 
map)? A. Yes, sir. 

Q. Here is where you stopped (indicating). Xow, there 
are two lights over here, and one is a street light. * * # The 
traffic light is on Third Street. 

Mr. Boyd: There is a street light here (indicat- 
ing). 

67 The Court: It doesn’t have a street light—I mean, 
there is no traffic control of that light. 

Mr. Boyd: That is right. 

Mr. Gallagher: It shows for traffic going south on 
Third Street. It doesn’t shine in two directions. 

Mr. Boyd: That is correct. This red light is ex¬ 
hibited to the north, and this light here is shining 
west as a green light or red light, whatever it is. 

The Court: Then, it is stipulated that the traffic 
light on the southwest corner controls the southbound 
traffic, and the traffic light on the southeast corner 
controls the eastbound traffic. Is that right? 

Mr. Boyd: Yes. 

The Court: Is that stipulated? 

Mr. Gallagher: That is right. 

Q. As you crossed here you saw the green light? A. 

Yes, sir. 

• * • * • 

68 The Court: Let the record show that he pointed 
to the traffic light on the southwest corner. 

Mr. Boyd: Have you finished, Mr. Gallagher? 

Mr. Gallagher: Yes. 

Mr. Boyd: May we approach the bench? 

Mr. Boyd: If the Court please, I understand 
from Mr. Gallagher and Mr. O’Connell yesterday 
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that this was the only witness they had on the ques¬ 
tion of liability. Is that correct? 

Mr. Gallagher: That is right. 

69 (After further discussion on motion to direct a 
verdict the following proceedings were had): 

The Court: I cannot grant the motion on the pres¬ 
ent state of the case; and these regulations are not 
in. 

Mr. Boyd: Well, I assume these gentlemen are 
not going to stand on them. 

Mr. Gallagher: Yes, we are indeed. 

• • • * • 


75 BRYANT C. BROWN the defendant, was called as 
a witness by counsel for plaintiff and, having been 

first duly sworn, was examined and testified as follows: 

By Mr. Gallagher: 

Q. Give us your full name, Mr. Brown. A. Bryant 
Council Brown. 

76 Q. Mr. Brown, where are you employed? A. At 
the Joint Committee on Taxation at the Capitol. 

Q. In the Senate or House? A. The Joint Committee 
of Congress; the Joint Committee of Internal Revenue 
Taxation. 

i Q. What is your connection with that Committee? A. 
I am secretary. 

Q. Do you drive a car, Mr. Brown? A. Yes, sir. 

Q. What sort of a car were you driving in February, 
1939? A. A Buick 1938 Sedan. 

Q. Do you recall the morning on which your car was in 
collision with Mr. Bell? A. Yes, sir. 
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Q. Where were you at that time? A. I was on my way 
to work that morning. 

Q. Driving toward the Capitol? A. Yes, sir. 

Q. From where? A. I had come from my home in 
Arlington. 

Q. How had you come into the city; across the Four¬ 
teenth St. Bridge? A. Across the Memorial Bridge and 
proceeded down Constitution and turned into Pennsylvania 
Avenue. 

77 Q. You turned into Pennsylvania Ave. at what 
Street? A. Wherever Constitution runs into Penn¬ 
sylvania Avenue, and I think it is Sixth Street, approxi¬ 
mately Fifth or Sixth. 

Q. From there you drove east on Pennsylvania Avenue 
toward the Capitol? A. Yes. 

Q. When you got to Third Street, what did you do? A. 
I stopped. 

Q. Was there a stop light there? A. Yes. 

Q. At that time did you notice the light on the southwest 
corner of Third and Pennsylvania Avenue? A. That was 
my light. 

Q. The southwest corner was the corner nearest you? 
A. Yes. 

Q. Did you notice the light on the other corner? A. 
Yes. 

Q. On the southeast corner? A. Yes. 

7S Q. In which direction was that light facing? Was 
it facing north? A. If I understand you correctly, 
the light in front 'was toward the Capitol; it would be ap¬ 
proximately east. 

Q. Which light was it you regarded as controlling the 
traffic at the intersection, the one on the corner nearest you 
or the one on the corner across the street from you? A. 
Both of them. The one on the far corner; both of them. 
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Q. Which lisrht were you looking at when you noticed it 
was red? A. The one I stopped at? 

Q. Yes. A. It was right across the street, of course. 
I don’t know which one. Both of them are there. * * * The 
one that was red I was observing because I made a stop 
there. 

Q. Which one was that; can you tell? A. Yes; I can tell 
by looking at the map. (Going to map on blackboard.) 1 
am under the impression that both lights were red, but I 
won’t say for sure. 

Mr. Boyd: Point it out on the map, Mr. Gallagher, 
where these lights are located. I think we have 
stipulated that the map correctly represents that 
situation. 

79 The Witness: I made a stop here, and this light 
I know was against me because I made that stop 
there. 

Mr. Gallagher: Yes. 

The Court: He is pointing to the one on the 
southwest corner. 

By Mr. Gallagher: 

• * • • • 

Q. WTien you came to a stop at the corner of Third 
Street, over here, was there any traffic in front of you? A. 
No, sir. 

Q. Were there any alongside of you? A. Yes, sir. 

Q. How many cars were alongside of you? A. One on 
my left. 

80 Q. WTiat sort of car was that? A. A truck. 

Q. Was it a large or a small truck? A. I don’t 
know the size. It was a medium sized truck, I t hink . Maybe 
it was a beer truck. 
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Q. Was it a delivery truck? A. It was a delivery truck, 
but I don’t know how large it was. 

Q. When the light turned green you started across, did 
you? A. Yes. 

Q. Was there any other car in front of you at that time? 
A. No. 

Q. Did you observe a pedestrian crossing from the 
north side of Pennsylvania Avenue, or from that direction, 
toward the south curb? A. No, not in terms of having 
seen anyone when I started. 

Q. You didn’t see anybody in front of you crossing the 
street? A. Not at that moment. 

81 Q. When did you see someone crossing the street 
in front of you? A. After I was approximately across 
the intersection. 

Q. How far across the intersection? A. Approximately 
across the intersection. 

Q. How far across? A. How far scross? 

Q. Yes. A. I didn’t say I was across. I said approxi¬ 
mately across. 1 would say a foot or so. 

Q. Then you were a foot into the intersection? A. I 
was crossing the intersection from the corner and I was 
approximately over there on the other side. 

Q. That is, you had crossed the crosswalk? A. I was 
crossing the intersection. 

Q. Point out on the map what you mean. A. I am pro¬ 
ceeding this way when I was approximately crossing the 
intersection—I had gone at least that far—when I observed 
what I did observe. 

Q. Put a mark on where you were. 

The Court: Put an “X” there and put vour 
initials bv it. 

• • • * • 



26 


82 Mr. Gallagher: 

Q. Will you indicate where it was, when you were 
headed east at that point, that you saw the pedestrian? A. 
I think he was approximately there (indicating on map). 

Q. Put the figure “1” after your initial so that I can 
identify that. A. Let me look at this again. I don’t know 
this map very well. 

Q. This is the street car line and this is the crosswalk, 
there (indicating). 

Mr. Boyd: No, the crosswalk is the extension of 
the sidewalk. 

Mr. Gallagher: 

Q. Yes these are the traffic lanes and from here is the 
cross-walk (indicating). A. Yes. 

• * • * • 

83 Mr. Gallagher: Now, let us see where the pedes¬ 
trian was at that time. 

By the Court: 

Q. Was it east or west of that traffic light? A. In this 
lane (indicating). 

Q. Yes, but was he east toward the Capitol, or w^est to¬ 
ward the White House? A. Well, he w*as toward the 
Capitol, east of that line (indicating). 

* • m • * 


By Mr. Gallagher: 

Q. I say, could you tell from 'where you were sitting at 
the time you were driving your car, whether he was in the 
crosswalk, or did you notice that? A. Oh, he was not in 
the cross-walk. 

Q. Did he later get into the cross-walk? A. I don’t 
think so. 
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S4 Q. What was he doing when you first observed 
him? A. Pulling his hat down; turning his brim 
down over his eyes, I think. That "was approximately the 
first thing 1 observed. 

Q. Was he standing still at that time? A. He was in 
motion? He approximately was still but at that time he 
was in motion. 

Q. How fast were you going? A. Across the intersec¬ 
tion there 1 was probably going, I would say, from 10 to 
15 miles an hour, approximately. 

Q. You had just changed into high gear, or had you 
changed into high gear yet? A. I suppose I had shifted 
into high by the time I was across the intersection, yes. 

Q. What did the pedestrian do after he pulled his cap 
down? Was it a can? A. It was a hat. 

Q. What did he do after that? A. He started trotting. 

* * • • * 

Q. After that what did he do? A. He immediately 
changed his angle and made for the intersection. 

85 Q. That is, toward the crosswalk? A. Toward the 
intersection, the southwest corner of the intersection. 

Q. Did you notice him stop to let another automobile 
pass him? A. No, sir. 

Q. Did you notice the truck at all while you were watch¬ 
ing him? A. Not while I was watching him. 

Q. How was it he came into collision with your car? 
He was in collision with your car? A. He ran into my 
car. 

Q. What part of your car did he run into? A. The 
door, right beside where I was driving. He came into the 
car at the door where I was sitting. 

Q. He ran into the door. That would be the left-hand 
door next to you ? A. That is right, sir. 
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Q. What did he do after that? A. He slumped, went 
down on his side, like that (illustrating). He didn’t fall. 
He was not thrown. He was thrown off balance and 
gradually went to the ground. 

86 Q. What portion of his body came in contact with 
your door? A. I think it was his right shoulder, 
and then he threw himself like that (illustrating). I can¬ 
not tell you exactly how it was, but he came into the car 
like this, throwing up his hand. (Illustrating). 

Q. You stopped your car, did you? A. Oh, yes. I 
was stopped before then. 

Q. You were stopped when he ran into you? A. Yes, 
sir. 

Q. You were sitting there, standing still? A. At that 
instant and the instant before I was standing still. I saw 
him take the last two strides toward the car. 

Q. Did you help pick him up? A. Yes, sir. 

Q. Where was he then? A. Right beside my car door, 
maybe a foot back of where I was sitting, on the left of my 
car. 

Q. Toward the center of the street? A. Between me 
and the car tracks. 

Q. What did this truck do? A. It came up behind me 
and stopped. It came up parallel to me and slowed dowm 
and stopped. 

Q. Did the driver of that truck get out? A. Yes, 
sir. 

Q. Did you get his name? A. Yes. 

Q. Did you learn for whom he was working? A. I think 
he wrote his firm’s name down. I am not sure. 

iQ. After that, did anyone else come along there? A. 
Not while I was there. 

iQ. Did you notice a third gentleman in a car that came 
along and helped pick Mr. Bell up? A. No, sir. 

• # • * • 
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Q. What happened to his lunch; did you notice that? A. 
It fell on the street. He dropped it and it spilled out on 
the street. It was in a little paper bag. 

Q. Did the bag burst? A. I think it did. I think it had 
some sandwiches or something in it, yes. 

Q. It had some sandwiches in it? A. Yes, I don’t 
know whether it bursted or went out of the mouth of the 
bag, but the sandwiches were outside of the bag. 

Q. After that you put Mr. Bell in your car. A. No, 
sir. I invited him to get in and he got in. 

Q. Well, you did take him to a lunchroom? A. 1 did, 
sir. 

Q. You bought him a cup of coffee? A. I believe he had 
a cup of coffee with me. 

* * # • # 

88 Q. You had a conversation with him, didn’t you, 
at the place of this collision? A. Yes, I did. 

# • • * # 

89 Q. Didn't you tell him you were sorry you hit him 
and that you had never hit anyone before since you 

had been driving? A. No, I didn’t. I might have said I 
was sorry that it happened. * * * I might have said I was 
sorry it happened. I don’t recall saying it. I know I 
didn’t say I was sorry I hit him, because I didn’t hit him. 

Q. Didn’t you give him your name, address, and phone 
number on a piece of paper? A. Yes, sir. 

* # # • * 

90 Q. You didn’t say you would take care of him? A. 
I did not; no, sir. 

• * • * • 

91 Q. How were the natural lights that morning? A. 
The lighting effects on the street? 
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Q. Yes. A. It was fairly dark between a quarter of 7 
and 7 o’clock. 

Q. Did you have your lights on? A. Yes, sir. 

Q. Your driving lights? A. Yes. 

Q. Were the street lights on? A. I don’t think they 
were. I think they had just changed. 

Q. Did you have any trouble seeing Mr. Bell? A. Did 
I have any trouble seeing Mr. Bell? 

Q. Yes. A. Well, I saw him. 

Q. Could you tell whether or not he saw your car, up 
until he'came into collision with it? A. No, I cannot say 
whether he saw mv car or not. 

92 Q. What did you do when you saw Mr. Bell cross¬ 
ing the street coming into collision with your car? 

The Court: You mean when he started trotting 
across? 

Mr. Gallagher: Yes. A. From the moment he 
started trotting? 

93 Q. You saw him coming directly at you at that time? 
A. After he changed his course, I couldn’t tell 

whether he intended to come directly at me or what he was 
going to do, but that is what I saw. I saw the man running 
in the direction in ■which he was going. 

Q. If he had kept on he would have got directly in front 
of you, wouldn’t he ? If he had kept on going in the direc¬ 
tion he took, eventually he would get directly in front of 
you? A. In his original direction, Mr. Gallagher? 

Q. Yes. A. Yes, I think he would have if he had gone— 
when he first started running, I think he would have eventu¬ 
ally gone in front of my car. I don’t know. 

Q. Your testimony is that he never got in front of vour 
car? A. That is correct, sir. 
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Q. Where were you when yon stopped? Can yon in¬ 
dicate it on the board there? A. Yes, sir; approximately. 
If this is a prolongation of the curb, I was approximately in 
here; in here, I would say (indicating). I won’t mark it 
until you tell me,— but I think it is approximately in 
here. 

94 The Court: Just draw your car there. 

Mr. Boyd: Draw a mark indicating your automo¬ 
bile. 

(The witness drew a small rectangle on the map.) 

By Mr. Boyd: 

Q. That is where you were stopped? A. I think so. 

By the Court: 

Q. Were you facing that way? A. Slightly, approxi¬ 
mately. I may have gotten a little farther. 

Mr. Gallagher: Mark that with your initials and 
the figure “2” please. (The witness marked on the 
blackboard as directed.) 

The Court: Now’, draw a line showing the progress 
of his course. Is that all right, Mr. Gallagher? 

Mr. Gallagher: Yes, sir. 

The Court: At the time you first saw him start; 
from the place you first saw him, draw a line showing 
his course. 

The Witness: From where he started? 

The Court: Yes, sir. 

The Witness (drawing a line on the blackboard): 
I am only drawing this—I don’t want to make a mis¬ 
take about the spot, but I can say this, about this 
line, from the place w’here I think I saw him, that 
the angle was greater, from my honest judgment, 
from the place I first saw him start his trotting, and 
he w’as in a little different position. 
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95 The Court: Do you want to change the position? 
The Witness: I think it would be more accurate, 

as I am only trying to be honest about that. 

By Mr. Gallagher: 

Q. Leave the first one there. A. All right. 

Q. And mark this one, now. A. This is approximately 
correct. 

Mr. Boyd: What does that represent? I don’t 
understand what your question is, Mr. Gallagher. 

Mr. Gallagher: Mr. Brown’s explanation was 
that he looked at this map again—and correct me if 
I am wrong, Mr. Brown—when he first saw him Mr. 
Bell was not here as he at first indicated, but still 
north of this as indicated by B. B. 3”; is that right? 

The Witness: If you want me to leave this on 
here, I will. 

Q. That is where you first saw him ? A. That is where 
I think he started his trotting. 

Q. And he started across here (indicating) ? A. That 
is where I think he was when he started, because I am try¬ 
ing to locate the approximate spot. 

Q. But you think he was at “B.B.3” at the south edge 
of the eastbound streetcar track? A. Approximately, Mr. 
Gallagher. 

96 Q. That was when your car was sitting here (indi¬ 
cating) ? A. Well, yes, approximately here. That 

is correct. 

Q. And your car moved from here to here and you 
stopped (indicating)? A. Approximately. 

Q. At about that time he had come from here to here 
and then w T as heading in this direction (indicating) ? A. 
Oh, no, not at that time. He was coming in the same direc¬ 
tion. 
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The Court: Draw the course that he trotted. Can 
you do that from that point. 

The Witness: I certainly can, sir. 

Mr. Gallagher: Draw it in a broken line. 

(The witness drew a broken line on the map.) 

The Court: And one beyond that point to the 
body. 

w 

Witness: It was off this way (drawing on map.) 

Mr. Gallagher: Where was he, if you will indicate 
it there? 

Q. Can you show where Mr. Bell’s body was after he 
struck your car? A. Right opposite, there (indicating). 

Q. Make a little round mark there of some sort so we 
can see it. 

(The witness drew a circle on the map.) 

Q. That little circle north of your car indicates the 
place where he was lying when you got out of your car? A. 
Yes, sir. 

97 Q. I believe you said the truck, the next time you 
saw it— A. (Interposing) About there (indicating). 

Mr. Boyd: At what time? 

Mr. Gallagher: When he stopped he said the 
truck came up and stopped alongside of him. 

The Witness: Alongside and slightly behind. 

Mr. Boyd: Indicate how far back the truck was, 
Mr. Brown. (The witness drew a mark on the map.) 

Mr. Gallagher: Now, you may resume your seat. 
(The witness resumed the witness stand.) 

Mr. Gallagher: 

Q. Now, Mr. Brown, I notice you put your car there in 
a position as if you had turned toward the curb. What 
caused you to do that. A. At the last instant I didn’t know 
■what he was going to do. I slowed up and stopped in that 
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direction in case this running man should go in front of the 
car. 

Q. Was he running very fast? A. No, sir. He was in 

a kind of trot and naturallv it was not fast. 

•> 

Q. Isn’t it a fact when you saw this man come across 
the street you saw you were about to hit him and gave your 
car a sudden twist in toward the curb? A. I don’t think 
I could say that 1 saw I was about to hit him. I didn’t 
know what direction this man would really take. 

98 Q. Didn’t you give your car a sudden twist in to¬ 
ward the curb and slapped your brakes on? A. I 
bore that way. If you call it a twist, I did, as I stopped, 
bear to the right with a man proceeding toward me from 
my left. 

Q. And you had come to a dead standstill when he ran 
into your automobile? A. At that instant I was not in 
motion. An instant before I was not in motion. I saw him 
take the last two strides toward my car. I say that is 
exactly what he did at that moment, and that is the reason 
I can be sure. 

Q. He was coming straight at you as you stood there, 
was he? A. No, sir; at an angle. 

Q. Your car was at an angle, too, wasn’t it? A. Yes, my 
car was slightly at an angle, too. 

Q. He was coming at you broadside, so to speak? A. 
You might say he was coming straight at my car at that 
moment. 

Q. And he ran into your car door ? A. Yes, sir. 

Q. In some way he turned his body so that the top of 
his right shoulder hit your car door? A. I am not sure, 
Mr. Gallagher, what portion of his body hit the car, but his 
body came in contact with the car, and I am under the im¬ 
pression as he realized what he was doing that he did throw 
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his body to one side toward the door. 

99 Q. And threw up his hands like that (illustrating) ? 
A. Yes. He tried to check his blow even more than 

that. 

Q. He put both hands up and out against the car, did 
he, in something of that sort of gesture (illustrating) ? A. 
I don’t know whether he put his hands against the car. He 
was checking his speed, see, and when he suddenly saw the 
object in front of him, he did that (Illustrating). 

Q. Then how do you know his right shoulder got hit? 
A. I don’t know whether it got hit or not. I didn’t see 
that. 

Q. Immediately after that, when you got out, he com¬ 
plained of his right arm, didn’t he? A. No, sir. When I 
was helping him in the car; do you say? 

Q. Yes. A. No, sir. 

Q. Did he favor that right arm? A. No, sir. 

Q. So far as you could see there was no injury to his 
right arm. A. That is correct. 

• • • • • 

101 Q. Mr. Brown, may I ask you one further question? 

At any time during your progress across the street 
there, or at any time after you left the stop from the red 
light, did you blow your horn? A. No, sir. 

Q. Did you give any signal at all? A. No, sir, to Mr. 
Bell, you mean, sir? 

Q. Yes. A. No, sir; I did not. 

Q. You didn’t blow it at all at anybody? A. No, sir. 

• * • • • 

(Counsel for defendant made a motion for a di¬ 
rected verdict.) 

113 The Court: At this time, I am going to overrule 
the motion. Do you care to put any more testimony 
in? I would like to hear your witness, this truck 
driver. 
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Mr. Boyd: Very well, he is here. 

The Court: I suppose you will want to put Mr. 
! Brown back on the stand for further questioning. 
Mr. Boyd: Yes. 

114 Thereupon BRYANT C. BROWN was called as a 
witness in his own behalf and, having been previous¬ 
ly duly sworn, testified as follows: 

By Mr. Boyd: 

Q> Mr. Brown, you have already given us some of this 
story. Just tell us whereabouts you live in Virginia. A. 
In Arlington, Colonial Village. 

Q. You have occasions when you report to the Capitol 
early in the morning? A. When I go to work early. 

Q: On the occasion of this collision, when this collision 
took place, I assume that was one of those days? A. That 
is correct, sir. 

Q. I think you have told us the route you took, and when 
you came across Pennsylvania Avenue and when you got 
to Third Street there was a red light at that point? A. 
That is right. When I arrived at that intersection there 
was a red light. 

115 Q. You stopped at that red light? A. That is cor¬ 
rect. 

Q. I think you told us on your left there was a truck, a 
beer truck of some character? A. That is right; which 
had also stopped for the red light. 

Q. Then what happened to the traffic light? Did it 
change? A. The traffic light changed. 

Q.i At that time did you see a streetcar? A. I did. 

Q. Will you point out to us where the streetcar was, 
sir? A. Coming down the track. 

Q. Look at the map and show us just where the streetcar 
was.' A. The streetcar was on this track adjoining this 
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safety zone (indicating on map); I don’t know "whether 
the center or more to the rear, but it was opposite the safety 
zone. 

Q. Had the streetcar stopped at the intersection? A. 
Yes, but if you will pardon me, it is considerably back. That 
safety zone, where the streetcar stops, is considerably back 
of the intersection and the streetcar had stopped there. 

Q. In other words, the front of the streetcar had not 
entered the intersection; is that what you mean? A. Oh, 
no; the streetcar was two car lengths, approximately, from 
the intersection—back of the intersection. 

116 Q. At the time you started forward, did the street¬ 
car also move? A. Yes. 

Q. And that car was going in a westerly direction, was 
it; that is, going toward the White House ? A. Toward the 
White House, westerly. 

Q. After the streetcar went by, did you see some people 
who had apparently gotten off the streetcar? A. Appar¬ 
ently there were some people standing there by the safety 
zone. That is correct, sir. 

Q. Did those people move, or did you notice? A. No, 
they stood there. When I saw them—I was not looking 
directly at them, but I was conscious of them. They were 
not moving but they were standing there. 

Q. As you were proceeding across the intersection— 
W 7 ill you come down here and testify just what you observed 
and what you did, and point it out on the map as you go 
along in your testimony? 

By Mr. Gallagher: 

Q. Did I understand you, Mr. Brown, to say that this 
safety zone as indicated here does not truly represent where 
the streetcar stopped down there? A. I don’t know what 
you understood, sir, but I did not mean to give that im- 
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pression. 

117 Q. You said the streetcar platform. A. There is 
no platform. 

Q. The streetcar safety zone? A. Right. 

Q. You say it was about two or three car lengths back 
from the intersection? A. I said I thought it was a couple 
of streetcar lengths back of that line (indicating). I mean 
back of this line, on this side, and I don’t think it has chang¬ 
ed since that time. 

Q. So that in your opinion that does not truly represent 
the safety zone on that date ? A. I am sorry, but I am not 
a good map reader. 

Q., I understand. A. I mean, I am standing on my 
statement, sir, that where the car was standing was con¬ 
siderably back of the cross line. 

By the Court: 

Q. You mean a continuation of the curb line? A. Yes, 
sir. The safety zone is considerably back. I think you will 
notice that. 

Mr. Bovd: 

m 

Q. Of course, it is back now, is it not, Mr. Brown? A. 
Yes, it is back now. The streetcar stopped along in the 
center there. 

118 By the Court: 

Q. Did you say three car lengths? A. No, sir. I 
said approximately two car lengths, which I have said sev¬ 
eral times. 

Mr. Boyd: 

Q. When the light turned green, what did you do? A. 
I threw the car in gear and started on my way. 

The Court: Just trace your course with the 
pointer. 

Witness: All right. I am pointing right now the 
way I went. I waited here for that red light. The 






39- 


• • truck is on my left. When the light changed I start¬ 
ed across the intersection. I am now going across 
the intersection. In describing this, I am not trying 
to locate any specific spot. I am on the right of the 
truck. I am going across there. 

Mr. Boyd: 

Q. About how fast were you going at that time? 

119 A. I said before, and I say now, from 10 to 15 or 18 
miles an hour. I think that was my speed. When I 

got further on, of course I could see—and I am describing 
in my own words as well as I can what happened. It was 
raining that morning and it was very dark; it was con¬ 
siderably dark on February 2nd or 3rd at 7 or 7:30 in the 
morning; considerably dark. And it was raining. The rain 
was falling in that direction (indicating)—this is north— 
in the face of Mr. Bell. Well, I am still here when suddenly 
I observed a man somewhere in about that locality, but I 
still argued that nobody would start across that street 
(indicating). I was not sitting there deliberating, but that 
was my reaction, that I thought nobody would start across 
there. When I was along in here and still in motion, this 
figure, whoever it was—it was considerably dark and I 
couldn’t tell whether he was old or young or what, but no 
matter who it was, I would have reacted the same way 
It was raining in his face, and it looked like this figure sud¬ 
denly decided to pull the brim of his hat down, and at first 
it looked like he was going that way (indicating). My first 
reaction was to slow up and I did. After he made a stride 
or so on a diagonal toward this intersection—the bus stop 
is over here—and my conclusion was that he thought the 
intersection was clear and probably started to go on that 
diagonal course, and he came diagonally into my car. 

120 When I saw him coming I thought—I want .to be 
accurate about the distance he was from me, and 
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naturally I have thought about this pretty seriously. Any¬ 
way, he could have prevented this thing happening. 

Mr. Gallagher: I object to that, your Honor. 

The Court: Yes. 

The Witness: I don’t mean to argue. 

Anyway, I can describe what my reaction was. 
When I saw’ him coming to me like that, there wras no 
! time to blow T a horn. I slow T ed up and came to a stop 
j and bore to the right, seeing that if he went in front 
of the car it w’ould be wrorse. That wras my reaction, 
and I stopped, and I am then in a position to see this 
figure coming this w*av. 

Then, before he got to the side of the car in this 
i trot, betwreen a trot and a run, across the street, he 
| suddenly saw an object in front of him, apparently, 
and, in order to check his speed, his hands go up and 
he is by that time against the car, but I had seen him 
take as much as two strides between that time and 
the time wrhen he realized that the object was in 
front of him. 

He was not thrown. He fell. I can say he was not 
j thrown. He gradually went to the ground. (Illus¬ 
trating.) 

By Mr. Boyd: 

Q. Mr. Brown, after he got to the ground, where was 
he with relation to your car? A. He was right opposite 
i where I wns sitting; maybe a foot or two back of it. 
121 i He was exactly opposite the center of my car, I would 
say. 

Q. i Was that a four-door automobile you were driving 
at the time? A. Yes. 

Q. i Was he opposite the left front door? A. Well, he 
was about the center of the car; approximately the center 
of the car. 
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Q. Did you get out of your car? A. I did. 

Q. When you got out, what was he doing? A. He was 
on one knee arising. 

Q. Did you assist him in arising? A. I tried to. 

Q. While you were there did the truck stop? A. Yes. 
Q. By the way, were there any other cars in view during 
the events you have described here? A. Not to my knowl¬ 
edge. 

Q. At the time you stopped at the traffic light there were 
only two cars, yours and the beer truck? A. I think so. 

Q. Did Mr. Bell have some sandwiches with him? A. 
Yes. 

Q. And they sprawled out on the ground, did they? A. 
Yes. 

• • • * • 

122 Q. Did the truck driver come over to you? A. Yes, 
sir. 

Q. Did he have any conversation with you in Mr. Bell’s 
presence? A. Yes, sir. 

Q. What, if anything, did he say? A. I understood him 
to say that he saw it and didn’t see how it could have been 
helped, and “I will be glad for you to take my name.” 

• • • • • 

The Witness: He offered me his name. I didn’t 
ask him for it. 

Mr. Boyd: 

Q. You took his name when he offered it to you? A. 
Yes, sir. 

Q. And his address? A. That is right. 

123 Q. You identified yourself to Mr. Bell, did you not? 
A. Yes, sir. 
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Q. By the way, Mr. Brown, have you been down to this 
intersection recently? A. Yes, sir, I went up there two 
days ago. 

• • • • • 

Q. Did you stand in the middle of the streetcar safety 
zone and undertake to see whether or not this traffic light 
can be observed from that point? A. Yes, sir, I did. 
tried to observe the whole thing. 

124 Q. What was the result of your effort? A. You 
cannot see that light from there. 

Q. You cannot see it? A. The southwest light there, I 
don’t think can be seen. You cannot see whether it is on. 

• • • • • 

Q. Those lights have blinkers on them, do they not? A. 
It does. 

The Court: You mean visors? 

Mr. Boyd: Visors, yes. 

The Witness: Yes, sir. 

CROSS EXAMINATION by Mr. Gallagher: 

Q. Where did you stand to look at that light? A. You 
mean two or three days ago? 

125 Q. Yes. A. I stood along about the center and 
i tried to reconstruct the whole thing. 

Q. Put your pencil mark there on that part of the safety 
zone you stood at. (The witness indicated on the map.) 

Q. Now, did you move along from that point toward the 
intersection; from this point here (indicating)? 

• • # » * 

Q. This “B.B.No. 5,” where you could see the light 
over here. Did you move along here to determine the point, 
if there were any points in the safety zone, where you could 
see the light? A. No. I walked from where these people 
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came out from behind the streetcar. They came from be¬ 
hind the streetcar. That is the only place I observed from. 

• • • # • 

126 Q. Now, did you notice whether there was a bus 
there at the bus stop? A. No, I didn’t. I don’t re¬ 
call that I did. 

Q. As a matter of fact, when you came along there, 
there was no bus there, was there? Didn’t you tell us 
there was no traffic? A. Mr. Gallagher, I stated that I did 
not look to see whether there was a bus or not. 

Q. You testified in answer to Mr. Boyd’s question that 
there was a truck there. A. I said I did not think there 
was, and I do not think there were any other cars. 

Q. You don’t think there was any bus there; is that 
right? A. I don’t think there was any other traffic around 
that intersection. 

Q. Well, that bus stop is right around that intersection, 
isn’t it? A. In answer to your question, the bus stop is 
back of me as I was standing still, so how would I know 
whether he was there or not? 

127 Q. Why don’t you know? A. I don’t know whether 
a bus was there or not. 

Q. You are an attorney, Mr. Brown? A. I studied law, 
yes, sir. I don’t practice. 

Q. You are a member of the bar of some jurisdiction? 
A. Yes, sir. 

Q. "When you saw Mr. Bell crossing the street, you tes¬ 
tified that you thought, when he changed his position, he was 
going to go diagonally across the intersection to go to the 
bus stop. Now, at that time did you notice that there was 
a bus stop there? A. Well, if I was to admit that I saw 
he was going to do the other thing, I would answer your 
question in the affirmative, but I saw Mr. Bell coming dia¬ 
gonally into me. 

• • « • • 
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Q. The only traffic that you did notice was the truck and 
your own car? A. That is right. 

Q. And this streetcar? A. Yes, sir. 

128 Q. When you saw Mr. Bell crossing the street for 
the first time, did you notice what the streetcar was 

doing? A. When I saw Mr. Bell begin to run I was look¬ 
ing at Mr. Bell and not at the streetcar. 

Q. You didn’t notice the streetcar? A. After that 
instant I didn’t know what the streetcar did. 

Q. It was still in the same position, was it, at that in¬ 
stant, or prior to that instant? A. The streetcar? 

Q. Yes. A. I have answered that I don’t know what 
the streetcar did after I saw Mr. Bell. My eyes were on 
Mr. Bell. 

Q. Immediately before you saw Mr. Bell did you notice 
where the streetcar was? A. I couldn’t say immediately. 
I observed that the streetcar was standing over there by the 
safety zone while we were standing at the intersection, and 
then I proceeded into the intersection, and after that I did 
not. 

Q. Did you see it move into the intersection? A. I don’t 
know whether I did or not, exactly. I saw it moving toward 
the intersection. 1 didn’t notice the streetcar after 
that. 

129 Q. When you saw Mr. Bell and he put his hand up 
and pulled his hat down, you knew at that time that 

was because the wind was blowing the rain in his face; is 
that right? A. I don’t know, absolutely. 

Q. Didn’t you tell us that the rain was blowing from 
the south into his face ? A. I said that was my conclusion. 
My conclusion was that was why he reacted that way. 

Q. It was your conclusion that the wind was blowing 
the rain in his face and that caused him to pull his hat down 
upon it? A. Yes. 
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Q. And you made up your mind as to that when you 
saw it happen ? A. That is right. 

Q. You didn’t blow your horn at that time? A. No, 
sir. 

Q. Did you see him at any time before this throwing up 
of the hands about two steps from your car—did you see 
him give any indication by looking up or pausing, or any 
indication that he knew your car was there? A. Appar¬ 
ently he did not look to see where he was going or what was 
going on. 

Q. You had no trouble seeing that? A. I had no trou¬ 
ble seeing him after he started running. 

♦ * • # * 

130 Q. And this truck driver that came along and talked 
with you there said, you are certain, “I don’t see how 

it could be helped”? A. Approximately that. 

Q. In other words, he didn’t understand how the col¬ 
lision could have happened ? A. He said, “I was right be¬ 
hind you.” I think this will answer the question: “I was 
right behind you and I saw the whole thing. I don’t see 
how it could have been prevented.” 

• • # • • 

131 Q. Do you know what part of your car first came 
in contact with Mr. Bell? A. Well, Mr. Bell came 

in contact with the part of my car approximately where I 
was sitting. * * * I was sitting on the front seat under the 
wheel, so it would be my front left door. 

Q. Your recollection is that it was his hands that he 
threw out and that thev first struck the car? A. I know 
that he threw up his hands to check his speed. I don’t 
say that is the first part of his body that came in contact 
with it. 
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Q. That is what I want to find out, what first came in 
contact with your car. A. I don’t know what part of his 
anatomy first came in contact with the car. 

Q. But when he first struck the car or ran into the car, 
you were sitting there looking at him through the closed 
window? A. My window was open. I was not looking out 
through a closed window. 

Q. You were sitting there and looking at him as he came 
into the left-hand door of your car, and if your window was 
open and you were looking at him, you could see what part 
of his body struck the car first? A. You asked me 
132 whether it was his hands or body. I don’t know. I 
know that he was checking his speed, but I don’t 
know what part of his anatomy first came in contact with 
the car. 

Q, Well, was it his head? A. I cannot answer that. 
The only thing I know was his position and what he did 
to check his speed. Apparently lie tried to check his speed 
and tried to throw one side of his body toward the car, but 
I cannot say what part of his anatomy first came in con¬ 
tact with the car. 

Q. And you don’t know whether it was his back? A. 
I believe I can positively say it was not. 

Q. You don’t know whether it was his feet? A. I don’t 
think it was his feet. 

Q. He was right up against you when it happened? A. 
He was pretty close to my window when it happened. 

Q. You cannot tell us whether his head hit the car first, 
his face first, or his hands first ? A. Oh, yes, I can. I said 
he came into the car face first, but I said that he also threw 
his body this way. Now, whether it was his hands or his 
side or this part of his leg, I cannot accurately say (indicat¬ 
ing). 
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Q. And he was a distance from yon at that time of 

133 about a foot or less, wasn’t he? A. I saw him take 
at least two strides. 

Q. He was right up against the car and right up against 
you when the collision occurred? A. Oh, yes; it was right 
at me. 

Q. But you could not say what part of his body came 
in contact with the car first? A. The exact part of his 
body; no, sir. 

Q. Can you tell us at this time the number of people 
wdio were standing on the platform? A. No, sir. 

Q. Did you have any difficult} 7 seeing them? A. I 
didn’t observe them too closely. They were on the opposite 
side of Pennsylvania. I just knew they vrere there and 
these people getting off the streetcar. 

Q. When this collision occurred did any of those people 
come over there? A. No one came to the place, no. 

Q. None of the people came over from the streetcar plat¬ 
form? A. No one else. No one else came to where we were 
at the point of the collision. 

Q. Just you and the truck driver and Mr. Bell ? A. That 
is all that was there. 

Q. How long did you remain there after this col- 

134 lision? A. I would say approximately five minutes. 
Q. Then you stood there and talked with Mr. Bell 

for those five minutes? A. Most of it was talking to Mr. 
Bell and getting into the car and taking him to go up to 
the restaurant, and I wanted to take him to Providence to 
have a check-up. I asked him if he was hurt and he said, 
“No,” and also talking to the driver of the truck, .all of 
w r hich took approximately five minutes, according to my 
recollection. 

Q. Did it occur to you, Mr. Brown, with your window 
down that way, and you saw Mr. Brown apparently about 
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to ran into your car—did it occur to you that you could 
have shouted at him to stop ? A. It occurs to me and I have 
thought about it that I would not have honked my horn un¬ 
der such conditions, pr shouted, where some person—where 
something is happening, because I don’t which way or what 
he would do. 

Q. You were standing still at the time? A. Yes. I had 
come to a stop. 

Q. At any rate, you didn’t say, “Look out,” or “Stop,” 
of anything like that ? A. Oh, no. 

Q. Since this collision have you talked with this truck 
driyer? A. I saw him Tuesday and spoke to him. That is 
the only time I have seen him or talked to him. 

135 Q. That is, since this occurred? A. Until I saw 
him Tuesday. 

Q. You didn’t see him in your office? A. No, sir. 

♦ • * • • 

137 RAYMOND LOUIS SWENCK was called as witness 
on behalf of the defendant, and having been first duly 
sworn, was examined as follows: 

Direct Examination: 

* « # # • 

Q. During February, 1939, where were you employed? 
A. At the National Brewery. 

• • * • • 

Q. What was your particular occupation at that time? 
A. A driver-salesman. 

Q. Did you have occasion to be on Pennsylvania Ave¬ 
nue at an early hour of 7 or 8 o’clock in February, 1939? 
A. Yes, sir. I generally go out Constitution Avenue to 
Pennsylvania Avenue and down Pennsylvania Avenue. 
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Q. You were on your truck at that time? A. Yes, 
sir. 

138 Q. Was the truck loaded, sir? A. Yes, sir. 

Q. What kind of a truck was it, by the way? A. A 
Chevrolet one-ton truck. 

Q. It was loaded with beer ? A. Yes, sir. 

Q. You were starting to make deliveries, were you? 
A. Yes, sir. 

Q. Did you approach the intersection at Third Street? 
A. Yes, sir. 

Q. I have shown you this map, have I not, Mr. Swenck? 
A. Yes, sir. 

• * * * * 

Q. Which w T ay were you going? A. I was going east. 

• • • • • 

By Mr. Boyd: 

Q. This is the roadway in here; here are the street- 

139 car tracks; this is the sidewalk down in here, and 
if you were going east you were on the right-hand 

side of the road? A. Oh, yes. 

Q. You were up in this section? A. Yes. The light 
was red so I pulled up to the corner and stopped, and an¬ 
other car pulled over here and stopped, too. (Indicating.) 
Q. That was on your right, too ? A. On my right. 

Q. Was there a traffic light there on Pennsylvania Ave¬ 
nue that you saw and stopped? A. Yes, a red light. 

Q. That was ahead of you? A. Yes. 

Q. Then -what happened after that? A. Then the light 
changed to green, so this car got off a little faster than I 
did, on account of it being a touring car, and he came over 
this way (indicating). A streetcar had stopped here and 
started off, and a gentleman had gotten off the back of the 
car and came across here and went across here, and when 
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he came across here it was raining and he kind of pulled 
his hat down; and this car w*as nearer this curb. Of course, 
there was no other car parked along here. 

Q. No other cars parked along there by the curb? A. 
No, sir. 

140 Q. You mean in that space there? (Indicating.) 
A. Yes. And this old gentleman came across like 

this (indicating) and ran into the side of the cur. 

Q. As the touring car was going across the intersection, 
about how fast was it going? A. Oh, I would say 10 or 
more—between 10 and 15. 

Q. Before the old gentleman ran into the car, did he 
reduce his speed? A. Well, he headed—angled to the 
other side of the corner. It looked like he was coming to 
a stop, and pulled his wheels to the curb. 

Q. He came to a stop as the man ran into him? A. 
Yes, sir. 

Q. Did he pull his wheels into the curb? A. Yes, sir; 
he did. 

Q. So that his front wheels were facing to the right; is 
that it ? A. That is correct. 

Q. Did the old gentleman fall down ? A. He fell down, 
and when he got up I got out of my truck to pick him 
up, but by the time I got around there he had gotten up. 

Q. Did he go all the way down to the ground? A. Yes. 
His }egs were dowm. He 'was down on one side. 

Q. Now, Mr. Swenck, when this man ran into the 

141 car and fell down, where was he with reference to 
the automobile that he ran into ? A. Right opposite 

it. 

Q. Did the car move before he got up? A. No, sir. 

Q. Beside what part of the car was he? A. Well, I 
would say between the fender and the front door. 

• • • • • 
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Q. So you think he was right beside where the front 
fender and running board connect? A. Yes, sir. 

Q. That is where you saw him? A. Yes, sir. 

Q. Did the driver of the passenger car get out? A. 
He got out and I told him to take the man to the hospital, 
but the old gentleman said, “I don’t want to go to the 
hospital. I have got to go to work.” I picked up his hat 
and I started to pick up his lunch. It was all over the 
street and wasn’t any good, and the other gentleman said: 
“I will take him to the restaurant and get him some sand¬ 
wiches and take him on to work.” But before that I told 
him, “I don’t see where it is your fault.” I said, “I don’t 
see that it was any of your fault, and if I can be of any 
assistance to you, I will give you my name and where I 
work.” 

142 Q. To whom did you make that statement? A. 
The man driving the car. 

Q. Did you give him your name? A. I did. 

Q. And your address ? A. I did. 

Q. Had you ever seen that man before? A. Not until 
yesterday. 

Q. Before the time of the accident had you ever seen 
him? A. No, sir. 

Q. Did you see him after the accident until yesterday? 
A. No, sir. 

• • • • • 

143 Q. Now, Mr. Swenck, have you been down to this 
scene recently? A. Yes, sir. I went down there 

today to take particular notice of the street, the southwest 
light. 

Q. Where were you standing when you took note of 
that? A. I was on the platform, on the north side of the 
street. 
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Q. Will you point out to us on the map where it was? 
A. Here (indicating). 

Q. This is the sidewalk. Is that where you were? A. 
No. I was on the loading platform. 

Q. Is that where you have your finger, and was that 
about the point where you saw this man for the first time, 
or did he come from that direction? A. He came from 
back of the streetcar. 

Q. Standing at that point on the loading platform did 
you undertake to observe the traffic light on the southwest 
corner? A. It was impossible to see either one of these 
three lights. 

Q. Impossible to see any one of the three? A. Yes. 

144 CROSS EXAMINATION: 

By Mr. Gallagher: 

Q. I understand, Mr. Swenck, it would be impos¬ 
sible from any portion on that loading platform to see any 
one of the three lights? A. Well, I had to go to the cross¬ 
walk to see that light on the southwest corner. 

Q. Did you go up there? A. I did. 

Q.i At what point on that platform could you see the 
southwest light? A. Right at the crosswalk. 

• • • • • 

Q. You mean the crosswalk zone comes to the end of 
the platform? A. That is right. 

145 Q. When you got to the end of that zone it was 
impossible to see it? A. Impossible. 

Q. i WRere did you see it ? A. When you got over to the 
crosswalk you just can see it then. 

• • • • • 
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147 . Now, this Chevrolet truck you were driving, was 

that an open or closed truck? A. Well, it had 
sides on it; sliding doors on each side. . 

Q. It is a closed truck, is it? A. That is right. 

• • • * • 

Q. When you came to the stop on the west side of 
Third Street, was this car, which later was in the collision, 
on your right or left? A. That car was on my 

148 right. 

Q. And it continued straight across the street? A. 
A. No. The car was at a stop at the same time I was. 

Q. It continued across the street in the same direction 
it was going? A. Yes, when he started up. 

Q. It did not cross in front of you? A. No. 

Q. How far from the curb line was it? A. Well, I 
imagine another car could have gone by it. 

Q. Would you say it was about 6 feet from the curb? A 
Well, whatever the width of a car is. Another car could 
have gone by easily. 

Q. It was comparatively close to the curb? A. Well, 
there was room for another car to pass. 

Q. Where were you with relation to the center of the 
driving lane there? A. Well, I was about in the center. 

Q. And you went straight across? A. I went straight 
across just as soon as the light changed. 

Q. You had no difficulty in seeing this pedestrian? A. 
No. I came off slow because I had a load on. 

Q. And this other man got off more quickly? A. Yes; 
about 8 or 10 miles an hour. 

Q. Where was he when he stopped? A. Where 

149 did he stop? 

Q. After he started across, and I am taking things 
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in their chronological order. A. Oh, I would say 6 or 7 
feet past the crosswalk. 

Q. Past the crosswalk? A. Yes, that is right. 

, • * # • • 

150 Q. Did you see him put his brake on? A. Yes, 
sir. When I saw the stop light on the back of his 

car shine red. 

Q. Then did he stop immediately or not? A. He did. 
Q. I mean, instantaneously? A. Yes, sir. 

Q. And all this time you could see the figure of a man 
approaching him. A. That is right. 

Q. You were much closer to the center of the street? 
A. That is right. 

151 Q. Did you notice this man have his hat down? A. 
Yes, sir. 

Q. And did he have his hat pulled over his eyes? A. 
I don’t know whether he had it pulled over his eyes. I 
noticed his hat down, because it was drizzling rain. 

Q. Did he give any indication that he was going to 
run into Mr. Brown’s car? A. No, sir. 

Q.i And he kept going across? A. Yes, sir. 

Q. Was he walking? A. Well, he was going a little 
faster than a walk. 

Q. Would you say that he was trotting? A. Well, it 
was faster than a walk. 

• • • • • 

Q. Can you tell us the time at which these various 
things happened? For example, Mr. Brown was driving 
across the street and put his brake on and came to a stop, 
and this other gentleman was walking across at a fast 
vralk. You have the picture of the two in your mind 

152 now, don’t you? A. Yes. 

I Q. Now, did Mr. Bell, the plaintiff here, collide 
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with Mr. Brown’s car at or before or immediately after 
Mr. Brown came to a stop? A. Well, it appeared to me 
that Mr. Brown had come to a stop, or was about to come 
to a stop, when the gentleman walked into the car. 

Q. And he walked into the side of the car? A. Yes, 
sir. 

Q. Did you see him throw his hands up? A. No, sir. 
Q. Did you see a motion like this (illustrating)? A. 
No, I saw his hat go off. 

Q. Did you see him turn around? A. No, sir. 

Q. And strike the car with his shoulder? A. No, sir. 
Q. Or his head or his hands? A. All I saw was his 
walking to the car and I saw him on the ground. 

Q. After the car came to a stop where was Mr. Bell? 
A. Mr. Bell was lying right beside the car. 

Q. Toward the car tracks? A. That is right. 

• • * • • 

153 Q. Did you see any other traffic there at that time? 
A. No, sir. 

Q. Did you hear any horn blowing? A. No, sir. 

Q. Did you hear any signals given? A. No, sir. 

Q. Did he look up? A. Apparently, it looked to me 
that he had his head down going across the street, and 
whether he was trying to keep the rain out of his face 
or not, I don’t know. 

Q. How far behind Mr. Brown’s car were you? A. 
The truck? 

Q. Yes. A. Well, I would say 4 or 5 feet, or 6 feet. 

Q. About 6 feet. And how far away from it to the 
said. A. About 3 feet. 

Q. When you stopped were you relatively the same 
distance away? A. Yes, sir. 

Q. That would put your truck where? A. My truck 
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was up even with Mr. Brown’s. 

154 Q. You pulled up alongside of him? A. I did, and 
stopped. 

Q. Mr. Bell’s body was lying between your truck and 
Mr. Brown’s car? A. No. I came to a stop, and the old 
gentleman was trying to get up. 

Q. Did anybody help him? A. The man in the car, 
and then I got out to help pick him up, but he got up before 
I got there and I picked his hat up. 

• • t • i 

1 Q. You gave Mr. Brown your name? A. Yes, sir. 

155 1 Q. And you stated to him that you didn’t see how 

he could have helped it? A. That is right. 

• • • • • 

Q. The whole thing; the time you stopped at the red 
light, the light turned green and you saw Mr. Brown stop 
and the collision occurred. A. I would say it didn’t take 
over ten minutes for the whole thing, is that long. 
157 Q. Did any traffic come around there? A. No. 

Q. Did any pedestrians gather around to see what 
the trouble was? A. No, sir. 

Q. Did you notice anybody over on the north streetcar 
platform there? A. A. No, sir. 

Q. Did you see anybody? A. I didn’t notice anybody. 
Q. Do you think you would have noticed them if they 
had been there? A. No, sir. 

Q. But you did notice Mr. Bell coming across in this 
manner you have described? A. I did. 

Q. What attracted your attention first to it. A. Wlien 
he was on the south car track. 

Q. What was he doing to attract your attention? A. 
He tvas crossing the street car from behind the streetcar. 

• • • • • 
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158 Mr.- Boyd: If the Court please, we have some 
traffic regulations * * * 

Mr. Gallagher: We have no objection. We will 
stipulate they may be accepted. 

• • * * • 

Mr. Boyd: Section 5 (d) provides: 

“Every pedestrian crossing a roadway at any 
point other than within a marked or unmarked cross¬ 
walk shall yield the right of way to vehicles upon 
the roadwav.” 

Section 5 (e) provides: 

“No pedestrian shall use any roadway between 
intersections when a vehicle is approaching from 
either direction so as to constitute a hazard for his 
own safety, or use such roadway at any time in a 
negligent or reckless manner.” 

Then there is another one, if the Court please. 
Article 11, Section 3, which provides: 

“No pedestrian, equestrian, or driver of any ve¬ 
hicle shall disobey the instructions of any official 
traffic sign or signal”—and “signal”, if the Court 
please, I think we might stipulate is defined to in¬ 
clude signals which have red and green lights. 

We have no further evidence, if the Court please. 

The Court: Is there any rebuttal? 

Mr. Gallagher: Yes. 







5S 


159 PLAINTIFF’S REBUTTAL TESTIMONY. 

Thereupon EZEKIEL E. BELL, was called as a witness 
in his own behalf on rebuttal and having been previously 
duly sworn, was examined and testified as follows: 

Direct Examination: 

By Mr. Gallagher: 

Q. Mr. Bell, you heard the testimony of Mr. Brown 
here? A. Yes, sir. 

Q. Concerning the manner in which you were in 

160 collision with his car? A. Yes, sir. 

Q. I will ask you, Mr. Bell, did you walk into the 
side of Mr. Bell’s car? A. No, sir, I was hit. There was 
no walking about it. 

Q. From which side were you hit? A. On the right 
side. 

Q. And how far, if you can tell us, did you go after 
you were hit before you came to a stop? A. Who, me? 

Q r Yes. A. I was knocked about 6 or 8 feet right 
across the street. 

Q, On which side of Mr. Brown’s car were you after 
you were hit? A. On the right side. 

Q. W 7 ere you closer to the curb or farther from the 
curb than Mr. Brown’s car? A. Oh, I was closer to the 
curb. 

Q. Did Mr. Brown help you to your feet? A. No, sir. 
Mr. Brown never touched me. 

Q.i "When you got on your feet was Mr. Brown in his 
car or not? A. No, sir. 

, Q. WTiere was he? A. Wlien I got up and got on 

161 my feet Mr. Brown was standing by the side of his 


car. 
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Q. Where? On which side of the car was he stand¬ 
ing? A. The left side. 

Q. What did he do? A. Then this other car drove 
down by the side of me. I don’t know whether it was a 
truck or what it was, but anyhow be asked me was I hurt 
bad. 

Q. Who asked you that? A. This man on this truck 

or automobile. I couldn’t tell you what it was. 

%■ 

Q. Was Mr. Brown there at that time? A. Yes, sir. 

Q. What was the conversation then? A. Well, this 
man in the truck or car, whatever he was in, he asked me 
if I was hurt bad, and I told him I didn’t think I were, 
and I didn’t at that time. And he said, “If you are hurt 
bad make Mr. Brown take you to a hospital or physician, 
and if you are not hurt bad make him take you to the res¬ 
taurant and have your lunch packed,” because my lunch 
was all over the street. 

Q. You noticed your lunch particularly there. Did you 
look around for it? A. Yes, sir. 

Q. You say it was all over the street. What do you 
mean by that? A. Why, one in one place and an- 
162 other in another, just scattered. There were only 
two or three sandwiches. 

Q. Then you went to the lunchroom with Mr. Brown? 
A. Yes, sir. 

Q. Did you have a conversation with this other driver, 
or did you see him at the lunchroom after that? A. No, 
sir. I didn’t know he was there and I could not place him. 

Q. Did he give his name to you there, as far as you 
know? A. No, sir. 

Q. May I ask you, Mr. Bell, when you saw him—or, did 
you see you were about to be hit? Did you see you were 
about to be struck? A. I did, just about the same instant 
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I stopped going across and I was hit. And that is all I 
know. 

Q. Could you tell now what part of the car of Mr. 
Brown hit you? A. No, I couldn’t tell what part of it it 
was. All I know is I was hit. 

Q. Could you tell whether it was the front or the side? 
A. Oh, it was the front. 

Mr. Boyd: He just testified he didn’t know what 
part, Mr. Gallagher. 

The Witness: It couldn’t have been around there. 
163 Mr. Gallagher: Would you mind letting Mr. Bell 
testify? 

Mr. Boyd: That is his testimony. He just said 
that. 

Mr. Gallagher: No, it is not. 

Mr. Boyd: You just think so. He testified that 
he didn’t know. 

Mr. Gallagher: Well, it couldn't have been the 
back of the car that hit him if he was in front of it. 

By Mr. Gallagher: 

Q. Was it the side or the front of the car? A. The 
front of the car. 

Q. You are certain of that? A. Yes, sir. 

Q. Which part of your body did it hit? A. My shoulder. 
Mr. Gallagher: I think that is all. 

CROSS EXAMINATION: 

By Mr. Boyd: 

Q. Mr. Bell, you remember what you testified to yester¬ 
day, don’t you? A. Sir? 

Q. You remember testifying yesterday to the Court and 
jury, don’t you? A. Yes, sir. 
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Q. Don’t you remember that you came down here to 
the black board and you put a mark right here (in- 
104 dicating) and after it I put your initials “E. E. B.,” 
and you said, “I stopped there and let a car go by”? 
A. Stopped where? 

Q. You put a cross there and I put your initials “E. 
E. B.” on there. A. When I started across the street I 
got part way across and I sa-w a car coming and I stopped 
and waited until that car passed, and after that car passed 
I made a couple of steps and I was hit. Gentlemen, that 
is all I can tell you. 

Q. Didn’t you tell us yesterday, Mr. Bell, that after you 
stopped to let the car go by you took a step and you were 
hit and that was all you knew about it? A. That is all I 
know now. 

Q. You didn’t yesterday state to the Court that the 
front of the car hit you then? A. The front hit me, I 
know, and knocked me 6 feet. 

Q. In other words, that is the conclusion you draw; is 
that correct ? A. That is what I say hit, gentlemen. I was 
hit. 

Q. Did you see the front of the car hit you? A. I saw 
the front hit me. 

Q. You saw the front hit you, did you? A. Yes, sir. 

Q. You were looking at this car as it approached? A. 
I was going across. 

165 Q. Just answer the question, Mr. Bell. Were you 
looking at this car as it approached? A. I didn’t 
see the car. I know I looked and I didn’t see it. 

Q. Did you see the car you stopped to let go by? A. 
Yes, sir. I saw that car. 

Q. You know that on the south side of Pennsylvania 
Avenue cars go eastward, do you not? A. Yes, sir. 
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Q. And you knew when you crossed the south side of 
Pennsylvania Avenue that cars might be coming from the 
west going east, did you not? A. They only go one way 
on Pennsylvania Avenue. 

Q. That is right; on the south side of Pennsylvania 
Avenue. A. Yes. 

Q. You knew they would be coming from this direction? 
A. Yes, sir. 

Q. You knew they would be coming across this way (in¬ 
dicating) ? A. Going toward the Capitol. 

Q. Going toward the Capitol. So, when you reached 
this point (indicating), you looked and saw this car com¬ 
ing through there, did you not? A. Yes, sir. 

166 Q. And stopped to let that car go by? A. Yes, sir. 

Q. Did you take a look to see if anything else was 
coming? A. I looked but I didn’t see anything. 

Q. In other words, you looked? A. I looked but I didn’t 
see a car. 

Q. So you looked in that direction to see if anything 
was coming? A. Yes, sir. 

Q. Your hat was not down over vour eves? A. Not as 
I know of. 

Q. To your best recollection? A. No, sir, it was not. 

Q. Your best recollection is that your hat was not down 
over your eyes? A. It might have been. It was raining. 

Q. I want your best recollection about it. A. Well, 1 
guess it was down. I always wear my rim down, anyway. 

Q. But were you looking to see if anything was com¬ 
ing? A. Yes, sir. I looked after that car passed. I looked 
and I seen nothing. Now, whether Mr. Brown had his lights 
on or not, I don’t remember. 

Q. But you took a look and you didn’t see anything? A. 
No, sir. 
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Q. You are sure, Mr. Bell, that you were on the 
167 right side of Mr. Brown's car after Mr. Brown 
stopped? A. Yes, sir. I am sure I was on the right 

side. 

Q. Did you see Mr. Brown stop his car? A. No, sir. 

Q. Well, how do you know it was on the right side? A. 
Oh, I saw it. I saw Mr. Brown. 

Q. You saw him stop his car? A. Yes, after I was hit. 
Q. Where did he stop his car? A. Well, I guess it was¬ 
n’t—he didn’t go very far. 

Q. About how far did he go? A. Well, I guess about 
4 or 5 feet, or 6 feet, something like that. I couldn’t say. 
It didn't go very far. 

Q. Between the time he hit you and the time he came 
to a stop he went somewhere between 4 and 6 feet; is that 
correct? A. Yes, that is right. 

Mr. Boyd: That is all, Mr. Bell. 

RE-DIRECT EXAMINATION by Mr. Gallagher: 

Q. One question further, Mr. Bell. How many years 
had you made it a practice of getting off at the corner there 
and crossing the street to the bus stop? 

Mr. Boyd: He said he did that ever since they 
stopped running the streetcar. 

The Court: He was not able to fix the time. 

168 Mr. Gallagher: The exact time, no. 

By Mr. Gallagher: 

Q. Could you say that you went there every morning 
that you did go? A. Yes, sir. 

Q. And since the traffic light has been there, up to the 
time of this collision, did you notice whether or not you 
could see that traffic light? A. Yes, sir, I could see it. 

Q. Did you have any difficulty seeing it? A. No. 
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Q,. Every morning that you went there, including Sun¬ 
days and other mornings, did you notice that light? A. 
Yes, sir. 

Q. Could you see it without any difficulty? A. Well, it 
has one of—I don’t know what you call it—over it. 

Q: One with a hood over it? A. Yes, a hood over it. 
But you could distinguish it, though. 

Q. You had no difficulty in telling whether the light w’as 
green or red or yellow? A. No, sir. 

Q. And that was over a period of some years at least; 
is that right? A. Yes, sir. 

* • # * • 

The Court: I will tell you what I am going to do. 
I am going down to take a view’of this situation. We 
will take a view of it. * * # Members of the jury, we 
are going dowm and take a view of that traffic light 
and intersection. 

173 The Court: Members of the jury, w’e are going 
dowm and take a view’ of that traffic light and inter¬ 
section. 

The Court: Do you w*ant to stipulate about the 
lights? Otherwise I will make a finding. 

Mr. Boyd: As to w’hat? 

i The Court: What we saw dowm there. Can you 
stipulate? 

Mr. Gallagher: I don’t understand what you w’ant 
us to stipulate. 

174 The Court: Whether you could see the green light 
when it show’s there. 

Mr. Gallagher: Whether the plaintiff says he saw’ 
it? I will stipulate that he could. 

The Court: Well, I find you could not at 2:40 p. m. 

Mr. Gallagher: What was the Jury’s view about 
that? 
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The Court: This is just for the record. 

Mr. Gallagher: May we have an exception? 

The Court: Yes. This is my finding out of the 
presence of the jury. I have ruled on it. Of course, 
I would not indicate to the jury what I was finding if 
it goes to the jury. Do you see my point ? 

* • * * * 

The Court: I make this finding so that if I de¬ 
sire to grant the motion for a directed verdict you 
will have a finding as to what I saw. 

* * * • * 

176 Mr. Boyd: The definition of an intersection was 
put in. It is in Article I, Section 1(h). 

* • • * * 

178 The Court: Now, where is that section? 

Mr. Boyd: It is Section 1(e). 

The Court: Here it is: “The continuation of 
sidewalk space across all intersections or other places 
designated by lines or traffic devices.” That is 
designated by lines. 

• * • • • 

179 The Court: Yes. But the definition of crosswalk 
and intersection remains in. 

* • • * • 


The Court: Members of the jury, this is a pathetic case 
but neither sympathy nor prejudice can play any part in 
the consideration of justice. 

After forty-seven years of dutiful service by one em¬ 
ployee this plaintiff receives painful injuries. After nearly 
seventy years of dutiful life he receives those injuries. But 
the Court has a duty to perform, just as you have a duty 
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to perform, to decide the ease openly and impartially and 
without sympathy or prejudice. 

The plaintiff seeks to recover money damages from the 
defendant to compensate him for those injuries. The basis 
for claiming damages against the defendant in a case of 
this Ifind is negligence. If the defendant was not negligent 
he is not liable. 

Liability does not arise from the mere happening of an 
occurrence, but negligence must be proved. 

There is always a preliminary question for the Court in 
cases of this kind to determine and that is whether or not 
as a matter of law the ease should be submitted to vou 
members of the jury for a determination and decision. 

Th^ defendant has moved that 1 give you a binding 
direction to return a verdict for the defendant. In passing 
on that motion the Court must consider the evidence most 
favorable to the plaintiff and give him the benefit of all 
reasonable inferences, all legitimate inferences, that are 
fairly deducible therefrom. If in so viewing the evidence, 
upon which the jury could find a verdict, there must be 
more than a mere scintilla of evidence. If there is not, the 
Court must intervene. If the evidence is such that all rea¬ 
sonable men must reach the same conclusion, the Court must 
try and direct a verdict. 

With those principles in mind I have approached this 
case, or, rather, this motion which has been made, from the 
standpoint of assuming as a fact all of the plaintiff’s testi¬ 
mony and all of the defendant’s testimony which was help¬ 
ful to the plaintiff and all legitimate inferences therefrom 
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and, when I consider that, the most I can get out of the 
testimony, construed most favorably to the plaintiff and 
giving him the benefit of all those reasonable inferences, is 
that he was struck by the defendant’s car as he was crossing 
Pennsvlvania Avenue and that the defendant saw him as he 
was crossing, but where is the evidence which shows that 
the defendant may have avoided the collision in the exer¬ 
cise of reasonable care, which is the criterion, after he 
became aware, or in the exercise of reasonable care should 
have become aware, of plaintiff’s danger and obliviousness 
to danger and then failed to do so. 

As recently stated by the Court of Appeals the presump¬ 
tion is that a grown man is aware of his surroundings. 
Plaintiff was approaching with his hat pulled down, facing 
the rain. But the fact was that he could see, because he 
testified that he waited for one car to pass in front of 
him. He saw that car. 

When was it that the defendant should have known, in 
the exercise of reasonable care, that he would not deviate 
his course and would walk in the path of that automobile? 
The only reasonable fact is that he should have known it 
just before the collision; and then where is the evidence 
that he could have reasonably avoided the collision at that 
time ? I do not find it. 

Under these circumstances I find that no reasonable man 
could reach the conclusion that the defendant was negli¬ 
gent and that his negligence proximately caused the col¬ 
lision. 

But even assuming that the defendant was negligent, the 
plaintiff has testified that he looked and did not see the 



defendant’s automobile approaching, and the facts clearly 
show that one must inevitably have seen it if he had looked 
His testimony that he looked and did not see it must be 
rejected. He was, therefore, probably guilty of contribu¬ 
tory negligence which would have defeated his claim—con¬ 
tributory negligence as a matter of law, as I have stated it. 
The elements necessary to support what we call the last 
clear chance doctrine are not present because those are, 
after all, practically the elements on which the plaintiff 
seeks to recover in this case. 

You are therefore directed to return a verdict for the 
defendant. 
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EZEKIEL E. BELL, Appellant , 


v. 

BRYANT C. BROWN, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLEE. 

COUNTER-STATEMENT OF CASE. 

Because appellant’s statement of the case is inaccurate, 
not supported by the record, and wanting in completeness, 
appellee is obliged to restate the case in full. The parties 
will be designated plaintiff and defendant as they appeared 
in the lower court. 
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On the early morning of February 3,1939, plaintiff, while 
walking across Pennsylvania Avenue between intersections, 
collided with the defendant's auto, for which he brought 
suit. Because of a complete failure to show any negligence 
on part of the defendant, and in view of the conclusive 
showing of plaintiff’s own negligence, the trial court di¬ 
rected a verdict for the defendant. 

Plaintiff testified that he commuted dailv from his home 
in Bowie, Maryland, to the Pennsylvania Kailroad Freight 
Yards, in this city, where he was employed as an engineer, 
operating a locomotive. He had been so employed for 47 
years (5, 6, 7). # Although within eleven days of age 70, 
plaintiff testified that his eyesight, hearing, and health were 
good (6, 15, 16, 17); that he used glasses only to read and 
not to operate a locomotive or for any other purpose. It is 
asserted in plaintiff’s brief that because of the injuries re¬ 
ceived in this accident, he was never able to return to work. 
On cross-examination, however, plaintiff admitted that he 
was eligible for retirement at age 70, and that the company 
urged its employees to retire at that age (17). In fact, prior 
to his accident, plaintiff had notified his “boss” and the 
(railroad) doctor that he intended to retire at 70 (18). His 
retirement annuity actually began one month after the ac¬ 
cident (19). 

It was plaintiff's practice to take a train from his home 
to Union Station where he arrived at 6:38 A. M. From 
there he changed to a street car and traveled west on Penn¬ 
sylvania Avenue to Third Street, X. W., at which point he 
would transfer to a bus which stopped on the south side of 
the Avenue (7, 8). Plaintiff testified that on the morning 
of his accident he got off the street car on the north side of 
Pennsylvania Avenue and started from the middle of the 
loading platform east of the intersection to go south across 
Pennsylvania Avenue (10. See, also, chart filed in this 
Court as an exhibit, and line drawn by plaintiff indicating 

* All references are to portions of the record reproduced in the appendix 
to appellant’s brief. 
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his course). He testified that when starting across he 
looked at the traffic light and observed that it was green 
(9). It was stipulated that the traffic light on the south¬ 
west corner controlled southbound traffic on Third Street, 
and that the traffic light on the southeast corner controlled 
castbound traffic on Pennsylvania Avenue (21). Plaintiff 
indicated that the traffic light on which he relied was lo¬ 
cated on the southwest corner (9), then said it was the light 
on his left (9). On cross-examination he stated that it was 
the traffic light on the east side of the street (20), and re¬ 
affirmed this by stating that it was on the southeast corner 
(20), but when assisted by his counsel he expediently said 
that it was the light nearer the White House rather than 
the Capitol (20), but thereafter immediately changed his 
mind and twice insisted it was “closest to the Capitol” (20), 
but then reversed himself again to say it was on the south¬ 
west corner (21). 

Continuing, plaintiff testified that after observing the 
green light he started across the street. He indicated his 
course on the map which is now an exhibit in this court, and 
reference to which will show that he was between intersec¬ 
tions and not in the crosswalk, and plaintiff did not testify 
that his course was otherwise. He said that after he had 
“gotten about half way across the street”, he saw an auto 
coining (east on Pennsylvania Ave.); saw its lights, and 
stopped to let it go by (8, 10). Plaintiff marked the dia¬ 
gram with an “x”, identified by his initials, next to the 
point where he stopped to let the car go by (10). He testi¬ 
fied as follows: “This was an automobile and 1 stopped and 
waited until it passed, and then I started across and I was 
hit. I didn’t know any more. I was hit and knocked about 
G or 8 feet right down across the street” (8). He stated 
that he was knocked toward the curb and when he picked 
himself up he was still G or 8 feet from the curb (12). He 
stated that another car came up beside him and stopped. 
The driver did not identify himself (13). Plaintiff was 
dazed and defendant offered assistance, took him to a lunch¬ 
room for a cup of coffee and then to work (13, 14, 15). 
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This was substantially all the evidence adduced by the 
plaintiff on the question of liability. And upon inquiry, 
plaintiff’s counsel then advised the Court that they had no 
further witnesses to establish liability (21, 22). Defendant 
then moved for a directed verdict on the ground that the 
evidence showed no more than the mere happening of an 
accident. After the court indicated that except for some 
technical proof of regulations the motion should be granted, 
plaintiff’s counsel, in the desperate hope of producing some 
evidence of liability, some way, however slight, called the 
defendant as his own witness (22). 

The defendant testified that he was secretary to the Joint 
Committee of Congress on Taxation; that his offices were 
at the Capitol and that on the morning of the accident he 
was proceeding eastward on Pennsylvania Avenue from 
his home to work (22, 23). Upon reaching Third Street he 
stopped for a traffic light which was then red (23). There 
were no other cars in front of him and only one car beside 
him, a truck, on his left (24). It was fairly dark, between 
a quarter of 7 and 7 o’clock. The headlights on defendant’s 
car were burning,—his driving lights (30). When the traffic 
light turned green, defendant proceeded across the inter¬ 
section and had attained a speed of about 10 or 15 miles 
per hour when he observed the plaintiff east of the intersec¬ 
tion. Plaintiff pulled his hat down and started trotting in 
the direction of the southwest corner of the intersection (26, 
27). He was not in the crosswalk and never got into it 
(26). Plaintiff strode toward the side of defendant’s car 
and when within a few feet of it, defendant, realizing for 
thg first time that plaintiff was not going to stop, swerved 
away from plaintiff and brought the car to a stop and plain¬ 
tiff trotted into the left side at the door. The defendant 
had stopped the car just before the plaintiff took the last 
two steps (27, 28, 33, 34). The truck then pulled along 
side of the defendant and stopped. 

Defendant testified that when it appeared that plaintiff 
was going to run into the side of his car, “there was no 
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time to blow a horn”, and he, the defendant, “slowed up 
and came to a stop and bore to the right” (40). Plaintiff 
was not thrown, he came into the side of the car opposite 
the left door and sank to the ground (40). Defendant got 
out as the plaintiff was rising from one knee. No other 
cars were in view except the truck which pulled up and 
stopped. The truck driver, who was a stranger to both 
parties (51), alighted from his truck and addressing him¬ 
self to the defendant in the plaintiff’s presence, said that 
he could not see how the defendant could have prevented 
the accident (41, 45). 

Defendant also testified that since the accident he had 
been to the scene to determine whether the traffic light 
could have been seen as stated by the plaintiff and found 
that because of visors over the light on the southwest cor¬ 
ner, it was impossible to see it from any point where plain¬ 
tiff had been (42). 

In an effort to show that the plaintiff was in the cross¬ 
walk when struck, plaintiff’s counsel rely upon a mark 
made on the map by the defendant indicating the course of 
the various actors. However, defendant and Swenck, the 
only disinterested witness, testified positively, and it was 
uncontroverted by plaintiff, that plaintiff was at no time 
in the crosswalk (26). Defendant did undertake to draw 
his and the plaintiff’s course on the map, but confessed 
that he did not know the map well (26) and was not a good 
map reader (38). During the course of his efforts defen¬ 
dant suggested that his car had probably moved farther 
than he indicated on the map and that his marks were in¬ 
accurate and that he desired to change them (31, 32), but 
plaintiff’s counsel insisted that they remain (32). Later, 
defendant explained that he was not trying to locate any 
specific spot (39). 

Raymond Louis Swenck testified that he was driving a 
truck eastward on Pennsylvania Avenue at the time of the 
accident and stopped on the defendant’s left at the traffic 
light at Third Street (48, 49). Plaintiff came from behind 
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a westbound street car which had stopped on the north side 
of Pennsylvania Avenue and started across the street (49, 
50). There were no other vehicles in or near the intersec¬ 
tion (55). The light changed and the defendant started 
across the intersection at 10 or 15 miles per hour (50). The 
truck of the witness was about six feet behind the defendant 
(55). Plaintiff was going a little faster than a walk (54) 
and although his hat was pulled down he gave no indica¬ 
tion prior to the collision that he was going to run uncon¬ 
cernedly into defendant’s car (54), but did so, striking the 
left side of the automobile as the defendant, swerving in 
the direction of the south curb, came to a stop (50). Wit¬ 
ness testified that * 4 it appeared * * * that Mr. Brown had 
come to a stop, or was about to come to a stop, when the 
gentleman walked into the car” (55). Defendant’s car 
when it stopped “was 0 or 7 feet past the crosswalk” (53, 
54). Plaintiff fell beside the defendant’s car but by the 
time the witness got out of the truck to assist him, plaintiff 
had gotten up (50). The witness stated to the defendant 

on the scene that “I don’t sec that it was anv of vour fault 

* • 

and if 1 can be of anv assistance to vou I will give vou mv 
name and where I work” (51, 56). 

The witness also testified that he had recently made tests 
at the scene and found that it was impossible to see any 
of the traffic lights as testified to by the plaintiff (51, 52, 
53). 

Plaintiff was recalled in rebuttal and testified that he had 
not walked into the side of the car but had been hit and 
knocked 6 or 8 feet; that when he landed he was on the 
right side of defendant’s car; that another car drove up be- 
sidy him (58, 59). He said that the defendant’s car went 
only 4 to 6 feet after hitting him (63). In answer to his 
counsel’s question whether he saw* the defendant’s car as 
it was about to strike him, plaintiff said “I did, just about 
the same moment I stopped going across and I was hit. 
And that is all I know” (59, 60). Plaintiff then admitted 
that he couldn’t tell w T hat part of the auto hit him (60). 
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When led by his attorney, however, he said it was the front 
of the ear (60). But when interrogated on cross-examina¬ 
tion as to whether he actually saw the car before it hit him 
he reiterated his original story as follows: “ When I started 
across the street I got part way across and 1 saw a car com¬ 
ing and I stopped and waited until that car passed, and 
after that car passed I made a couple of steps and I was 
hit. Gentlemen, that is all I can tell you”. He added, “That 
is all I know now” (61). Although repeating that he knew 
that it was the front of the car that hit him, he conceded 
that he did not see the car. lie said: “I know I looked and 
I didn’t see it” (61). 

Plaintiff admitted that he was familiar with the neigh¬ 
borhood and knew that autos went eastward on the south 
side of Pennsylvania Avenue and knew autos were ex¬ 
pected from the direction the defendant was coming (62). 
Consequently, he said, he looked while crossing, saw one 
car, let it go by, and asserted that lie then looked again 
to see if anything else was coming but did not see anything. 
Plaintiff repeated several times that he looked in the direc¬ 
tion of defendant’s car but did not see anything (62). lie 
twice said that his hat was turned down over his eyes, that 
he always wore the brim down that way, but that lie was 
looking to see if anything was coming but didn’t see any¬ 
thing (62). 

The plaintiff then repeated that he had visited the scene 
of the accident every morning for years, summer and win¬ 
ter, and never had any difficulty seeing the traffic light 
(64). 

At this point in the trial, the Court and jury took a 
view of the scene and the trial judge found that the traffic 
light could not be seen from plaintiff’s position (64, 65). 

There was received in evidence Sec. 5(d) of the traffic 
regulations providing that pedestrians crossing a roadway 
not in a crosswalk must yield the right-of-way to vehicles 
upon the roadway (57); Sec. 5(e) providing that no pedes¬ 
trian shall use the roadway between intersections when a 
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vehicle is approaching from either direction so as to con¬ 
stitute a hazard for his safety (57); and Sec. 1(c) defining 
crosswalk as the continuation of sidewalk space across all 
intersections or other places designated by lines or traffic 
devices (65). 

Upon conclusion of all the evidence the defendant re¬ 
newed his motion for directed verdict which was granted, 
the Court rendering the opinion set out at page 65 of the 
appendix to the appellant's brief. 

SUMMARY OF ARGUMENT. 

,1. There was no evidence of negligence on the part of the 
defendant and consequently the Court properly directed a 
verdict in his favor. 

jll. The plaintiff was guilty of contributory negligence as 
a matter of law and consequently was barred from re¬ 
covery. 

ARGUMENT. 

I. 

Although giving numerous contradictory versions of 
the few details he was acquainted with, the most favorable 
version of the plaintiff’s testimony, when analyzed, showed 
no more than the mere happening of the accident. By his 
own testimony plaintiff showed that he did not start across 
the street in the crosswalk and never got into it at any 
time. As pointed out in the statement of the case, the de¬ 
fendant in drawing points on the map inadvertently indi¬ 
cated that the plaintiff had trotted diagonally into the cross¬ 
walk. However, the defendant asserted categorieallv that 
at no time did the plaintiff get into the crosswalk. This was 
corroborated by the disinterested witness and by the plain¬ 
tiff himself. Such being the case, the green light which the 
plaintiff relied on (although found by the trial judge and 
two witnesses to be impossible of sight) would not be favor¬ 
able to the plaintiff. 

'J’he statement of the case in the plaintiff’s brief fixes the 
place of accident in the crosswalk and from this he seeks 
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solace from the recently decided case of Gushall v. Wood 

(Nov. 3, 1941), .... App. D. C.. 123 F. (2d) 174, in 

which the plaintiff was crossing the street in a crosswalk 
with the green traffic light when it changed before the cross¬ 
ing was completed. Under such facts, affirming the long 
standing principle expressed by this Court, it was held that 
the plaintiff had the right-of-way until the crossing was 
completed, and that the defendant, who was going 18 to 25 
miles per hour (speed limit 22), was negligent in failing 
to slow down and failing to yield the right-of-wav to the 
plaintiff—whom he did not see until four or five feet away. 

The instant case is the reverse of that situation. Section 
5(d) of the Motor Vehicle Regulations provides that every 
pedestrian crossing a roadway at any point other than 
within a marked or unmarked crosswalk shall vield the 
right-of-way to vehicles upon the roadway; and Section 
5(e) provides that no pedestrian shall use any roadway 
between intersections when a vehicle is approaching from 
either direction so as to constitute a hazard for his own 
safety. Consequently it was the duty of the plaintiff, in 
view of the fact that he was crossing the roadwav between 
intersections, to yield the right-of-way to the defendant. 
Where, under these circumstances, is the evidence to show 
that the defendant was negligent? 

Plaintiff in his case in chief said that after crossing the 
eastbound rails he stopped to let one car go by and started 
again and he “was hit” and “didn’t know anything more.’’ 
He did assert on rebuttal that lie was hit by the front of 
the car. But when asked on cross-examination as to 
whether it was not only a conclusion that he had been hit 
by the front of the car, he conceded that he did not see the 
car which hit him. Plaintiff’s testimony therefore amounted 
only to a showing that he had been hit—that an accident 
happened. This Court has repeatedly held that such a 
showing does not make out a case. Bennett v. Washington 
Terminal Co., 55 App. D. C. Ill, 2 F. (2d) 913; Woolivortli 
v. Williams , 59 App. D. C. 347, 41 F. (2d) 970. 
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The defendant’s testimony, corroborated by the only dis¬ 
interested witness, showed that after waiting for a traffic 
light, defendant started across the intersection at 10 or 15 
miles per hour; that plaintiff was seen trotting across the 
street; that although his hat was pulled down there was 
nothing to suggest that he was unconscious of his surround¬ 
ings; that as he drew near enough to defendant’s car to 
suggest that he might run into it, defendant swerved away 
from the plaintiff, brought his car to an immediate stop 
and plaintiff ran into the side of it. 

Plaintiff’s counsel makes much of the fact that the plain¬ 
tiff’s hat was pulled down, and that defendant did not blow 
his horn or shout at the plaintiff. But, as said by this Court 
in Jackson v. Capital Transit Company, 69 App. D. C. 147, 
99 F. (2d) 380, it must be assumed that a grown man is 
aware of his surroundings, and this should be particularly 
true of a trained railroad engineer accustomed to the re¬ 
sponsibility of the highest degree of watchfulness in pro¬ 
tecting the safety of the great numbers of persons com¬ 
mitted to his care. Obviously the sounding of the horn 
could only have been intended to attract the attention of 
the plaintiff to defendant’s approach. But plaintiff testi¬ 
fied several times, and without equivocation, that although 
his hat was pulled down, as he usually wore it, he was look¬ 
ing in the direction of the defendant’s approaching car. 
Such being the case, with plaintiff looking at defendant’s 
approaching car and being obliged to stop and yield the 
right-of-way to it, there was nothing to suggest the need of 
such action. In Faucett v. Bergman , 57 App. D. C. 290, 22 
F. (2d) 718, the plaintiff, as in the instant case, was cross¬ 
ing the street between intersections, and testified that he 
looked but did not see the defendant’s car approaching un¬ 
til it was five feet from him, with the result that he was 
struck by the front of it. The Trial Court directed a ver¬ 
dict for the defendant. On appeal it was argued that this 
was improper since the defendant was negligent in not 
sounding his horn. The Court held, however, that under 
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the circumstances, this fact did not relieve the plaintiff 
of the charge of contributory negligence and did not impute 
negligence to the driver, “for”, it was said, “it does not 
appear from the testimony that the driver in the exercise 
of reasonable care should have foreseen that plaintiff was 
about to step in front of the truck in time to have prevented 
the accident. 

To like effect is Washington Ry. <£ Electric Co. v. Chap- 
wan, 62 App. D. C. 140, 65 F. (2d) 486, in which it was con¬ 
tended that the operator of defendant’s street car was neg¬ 
ligent in not sounding the gong upon seeing plaintiff ap¬ 
proaching the tracks. Plaintiff recovered in the Trial 
Court, but this Court reversed, holding that a verdict should 
have been directed for the defendant, since there was no 
showing of negligence. Answering the argument that de¬ 
fendant should have sounded the gong, this Court pointed 
out that since the plaintiff testified that he saw the street 
car approaching, there was no need to give warning of its 
presence; that since the street car had the right-of-way, 
its operator was justified in assuming that plaintiff would 
stop before entering a zone of danger, and that there was 
no evidence to show that when the contrary became appar¬ 
ent, the motorman was then able to prevent the accident. 

Since, as conceded, the plaintiff in the instant case was 
looking in the direction of the defendant’s approaching 
auto, where is the negligence of the defendant in failing 
to sound a warning? Until the plaintiff took the last step 
into the car, the driver could properly assume that the 
pedestrian, who was obliged to yield the right-of-way and 
who had complete control over his movements, would not 
step into the car but would let it pass. Jackson v. Capital 
Transit Company, 69 App. D. C. 147, 99 F. (2d) 380. It 
was there said : 

“It is a matter of common knowledge that pedestrians 
take all manner of liberties with traffic regulations and 
that traffic is timed upon the assumption that they 
will stop or continue ahead and get clear of the oncom¬ 
ing automobile or street car. In fact—as has been fre- 
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quentlv said in the cases—street car traffic could not 
be maintained in crowded cities on any other assump¬ 
tion.” 

This Court then quoted with approval the following per¬ 
tinent language from Roanoke Ry. cO Elec. Co. v. Carroll , 
112 Va. 598, 603, 72 S. E. 125, 127: 

“* * * ordinarily a motorman rests under no obliga¬ 
tion to stop his car merely because he sees a pedestrian 
approaching the tracks. The foot-man is in a place of 
safety. He has absolute control over his movements 
and can stop instantly, and it is reasonable to assume 
that be will stop and wait for the car to pass, and not 
attempt to cross immediately in front of it. * * * it 
would be impossible to operate street cars in a city on 
any other theory.” 

It is argued in plaintiff’s brief that since plaintiff testified 
that he was struck by the front of the car, whereas defen¬ 
dant testified that plaintiff walked into the side of the car, 
there was a conflict in the evidence requiring submission of 
the case to the jury. It is further argued that this is like¬ 
wise true of the finding by the Trial Court that the traffic 
light could not have been seen as claimed by the plaintiff. 

First of all, the testimony of plaintiff, when analyzed, 

shows that he did not see the defendant’s car and onlv 

» 

concluded that he had been struck by the front of it. Fur¬ 
thermore, under either hypothesis there is no showing of 
negligence. In Faucett v. Bergman , supra, and Jackson v. 
Capital Transit Company, supra, the pedestrian was struck 
by the front of the car, but this court held in each case that 
there was no showing of negligence. Furthermore, plain¬ 
tiff’s entire testimony, and particularly that phase dealing 
with the part of the car that struck him and his observation 
of the traffic light, was so wavering, so self-contradictory, 
so vague and inconsistent, that it was not worthy of belief, 
aqd could be properly rejected. It is little short of absurd 
to argue that the Trial Judge must stultify the administra¬ 
tion of justice by submitting to a jury for determination a 
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contention which he has himself observed to be an impos¬ 
sibility and testimony which he observes to be unworthy 
of belief by any reasonable man. It was appropriately said 
in Patton v. Texas and Pacific Ry. Co., 179 U. S. 658, 660: 

“ * * * the judge is primarily responsible for the just 
outcome of the trial. He is not a mere moderator of a 
town meeting, submitting questions to the jury for de¬ 
termination, nor simply ruling on the admissibility of 
testimony, but one who in our jurisprudence stands 
charged with full responsibility. He has the same op¬ 
portunity that jurors have for seeing the witnesses, 
for noting all those matters in a trial not capable of 
record, and when in his deliberate opinion there is no 
excuse for a verdict save in favor of one party, and he 
so rules, by instructions to that effect, an Appellate 
Court will pay large respect to his judgment.” 

Testimony comparable to that given by plaintiff was held 
by the Supreme Court to have been too insubstantial and 
unbelievable for submission to the jury. Pennsylvania Rail¬ 
road v. Chamberlain, 288 U. S. 333; Southern Railway v. 
Walters, 284 U. S. 190. In the latter of those two cases, 
plaintiff testified that the train which struck him was com¬ 
ing from the north, whereas, beyond question, it was coming 
from the south; and he described the portion of the locomo¬ 
tive which struck him as the front which had a cowcatcher 
and headlight on it, although overwhelming evidence 
showed the rear end of the tender to have headed the train. 
Another witness, a girl of ten years, testified that she saw 
the occurrence from the school building by looking through 
an aperture in a board fence and that she observed that 
the train did not stop at the crossing as required by an 
ordinance. Other testimony established that it was impos¬ 
sible for one so situated to see the crossing. Still another 
witness, an adult, likewise testified that the train did not 
stop at the crossing, but it was afterwards developed that 
this witness first saw the train after the locomotive and 
several cars had completed the crossing. The evidence of 
these three witnesses was submitted to the jury and a ver- 
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diet was returned for the plaintiff and affirmed on appeal. 
However, the Supreme Court rejected this evidence in toto 
saying, through Mr. Justice Roberts: 

“An examination of the record requires the conclusion 
that the evidence on the issue whether the train was 
stopped before crossing Bond Avenue was so insub¬ 
stantial and insufficient that it did not justify a sub¬ 
mission of that issue to the jury.” (citing cases) 


Accordingly, it was said, a verdict should have been di¬ 
rected for the defendant. 

In Missouri, K. <ft T. Ry. Co. v. Collier, 157 Fed. 347, Cert. 
Den. 209 U. S. 545, the Court held that the testimony of a 
witness that he observed a railroad signal light, should be 
rejected as too utterly incredible for a court to suffer it to 
be the basis of a verdict, where the facts showed that be¬ 
cause of an obstruction between the position of witness and 
the light it was physically impossible to be seen. “Where a 
witness’ testimony”, it was said, “is positively contradicted 
by the physical facts, neither the court nor jury can be 
permitted to credit it.” Citing many cases. See also F. IF. 
Wool worth Co. v. Davis, 41 F. (2d) 342, 347; Larabee Flour 
Mills Co. v. Carignano, 49 F. (2d) 151; Nicolay v. U. S., 51 
F. (2d) 170; United States v. McGill, 56 F. (2d) 522. 

At most the plaintiff’s evidence amounted to no more 

than a mere scintilla of evidence, which, if submitted to the 

| 

jury would have invited the grossest speculation as to de¬ 
fendant’s due care. It was properly kept from the jury. As 
said by the Supreme Court in Pennsylvania Ry. Co. v. 
Chamberlain, supra: 


“It repeatedly has been held by this Court that before 
evidence may be referred to the jury, there is a pre¬ 
liminary question for the Judge, not whether there is 
literallv no evidence, but whether there is anv evi- 
deuce upon which a jury can properly proceed to find 
a verdict for the party producing it, upon whom the 
onus or proof is imposed.” 
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See also Southern Railway Co. v. Walters , 284 U. S. 190. 
As said by this Court in Jackson v. Capital Transit Co. 
supra: 

“The practice of directing verdicts when there is only 
a scintilla of evidence, not only saves time and expense, 
but gives scientific certainty to the law in its applica¬ 
tion to the facts and promotes the ends of justice.” 

II. 

Although required to yield the right-of-way to the de¬ 
fendant’s car, which was plainly visible, plaintiff walked 
into it and consequently was guilty of contributory negli¬ 
gence as a matter of law. 

The defendant was approaching plaintiff at a rate of 
10 or 15 miles per hour. Ilis headlights were burning. Plain¬ 
tiff knew from intimate acquaintanceship with the inter¬ 
section that cars were likely to come in the direction the 
defendant was traveling. Ilis eyesight was good. He had 
no difficulty seeing other cars. He stopped to let one go by. 
He testified that he then looked in the direction of the 
defendant but saw nothing, took a couple steps and was 
struck. Under similar circumstances the Court so aptly 
said in Faucett v. Bergman, supra: 

“* * * it is well settled that the Court may withdraw a 
case from the jury altogether and direct a verdict 
against plaintiff, where the evidence against him is 
undisputed, or of such conclusive character that the 
court, in the exercise of a sound judicial discretion, 
would be compelled to set aside a verdict returned in 
opposition to it. (citing case) It is true that, where 
the undoubted facts and circumstances in evidence 
clearly show that one about to cross a railway track 
must inevitably have seen a coming car or train if he 
had actually looked in its direction, the testimony of 
the injured party that he looked and failed to see it 
coming may be rejected, and his contributory negli¬ 
gence declared as a matter of law notwithstanding.” 

In Hart on v. The Brightwood Railway Co., 18 App. D. C. 
260, where plaintiff testified that she looked before crossing 
the defendant’s tracks, but did not see that which, under the 
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circumstances, should have been apparent to her, this court, 
in affirming the action of the lower court in directing a ver¬ 
dict for the defendant, and quoting from the Supreme 
Court of the United States, said: 

“Judging from the common experience of men, there 

I can be but one plausible solution of the problem of how 
the collision occurred. lie did not look: or if he looked, 

j he did not heed the warning, and took the chance of 

crossing the track before the train could reach him. 

In either case he was cl earl v guiltv of contributorv 

• * ' • » 

negligence.” 

CONCLUSION. 

It is submitted that the only substantial evidence adduced 
conclusively showed: 

1. That the defendant was not guilty of negligence; 

2. That the defendant used all due care consistent with 
the cautious operation of his automobile; 

3. That the plaintiff was guiltv of contributorv nea:li- 
gence as a matter of law. 

For these reasons the Trial Court had no alternative but 
to direct a verdict, and its judgment, exercised with the 
adyantage of a view of the witnesses and the scene of the 
accident, should not be overturned. 

Respectfully submitted, 

i Edmund L. Jones, 

Joseph J. Cotter, 

Howard Boyd, 

i Attorneys for Appellee, 

810 Colorado Building, 
Washington, D. C. 













